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SUMMARY:

... Who wasthe greater Chief Justice, John Marshall or Earl Warren? Which twentieth-century judge
never to sit on the Supreme Court would have made the best Justice? Was Justice Holmesreally all that
he was cracked up to be? Who was the most underrated Justice? Who was the greatest player on Earl
Warren's team--Warren himself, or one of histeammates? ... Only oncein the entire Antebellum era
did the Supreme Court use the Bill of Rightsto strike down an act of the federal government--in Dred
Scott's highly implausible and strikingly casual claim that the Fifth Amendment's Due Process Clause
invalidated free-soil lawslikethe Northwest Ordinance and the Missouri Compromise. ... ) In Patterson,
Holmes proclaimed that "even if we were to assume that freedom of speech and freedom of the press
were protected from abridgment on the part not only of the United States but also of the States,” the
newspaper publisher in the case would still lose. ... The elder Justice Harlan (who had written the
Court's majority opinion in Chicago Burlington) dissented in Patterson, reiterating his view that the
Privileges or Immunities Clause encompassed First Amendment (and other Bill of Rights) freedoms,
and construing those freedomsfar morerobustly than had Holmes. ... For present purposeswe may and
do assume that freedom of speech and of the press--which are protected by the First Amendment from
abridgment by Congress--are among the fundamental personal rights and "liberties’ protected by the
due process clause of the Fourteenth Amendment from impairment by the States. ...

TEXT:
[*1221]

Baseball fans endlessly debate the comparative statistics of hall-of-famers. Who was the greatest
of al time--Babe Ruth or Willie Mays? What about Hank Aaron and Ted Williams (to say nothing of
Barry Bonds and Ken Griffey, Jr.)? We law professors play a similar parlor game among ourselves,
rating judges and Justices. n1 Who wasthe greater Chief Justice, John Marshall or Earl Warren? Which
twentieth-century judge never to sit on the Supreme Court would have made the best Justice? Was
Justice Holmesreally al that he was cracked up to be? Who wasthe most underrated Justice? Who was
the greatest player on Earl Warren's team--Warren himself, or one of his teammates?



| do not wish to press the analogy between the Supreme Court and a baseball team too hard, but
might it be worth pondering the magic number nine? The Constitution itself does not specify the size
of the Supreme Court, or require that the size stay fixed. Indeed, over thefirst century of its existence,
the Court's size oscillated from five to ten. Isit, then, mere coincidence that the idea of a Court fixed
by tradition at nine members took root at the same time that the nine-person game of baseball was
taking root as the national pastime? Or that the idea of changing that number in the 1930s proved
unthinkableto many traditionalists, in precisely the sameerathat isnow seen asbaseball's Golden Age?

But let us put aside all fanciful speculation. The number nineis hardly the most important thing
about our constitutional order. Far more important is the set of liberties that all nine of the current
Justices, [*1222] and amost all Americans, now take for granted as absolutely settled constitutional
rights--rights that are, in effect, cast in concrete.

For example, Americanstoday cannot imaginethat the Bill of Rights should apply against only the
federal government and not against state and local officials. Indeed, ordinary citizens often express
surprise when reminded that the First Amendment explicitly speaksonly of rightsagainst " Congress.”
n2 Americans now assume that of course the rights of counsel and fair trial mean that all indigent
defendants facing serious criminal charges must receive attorneys at public expense, in both state and
federal trials. Nor can most Americans today ook back on Jim Crow with anything but shame and
incredulity; these governmental attempts to entrench White Supremacy into law, we now think, were
clearly unconstitutional. Likewise, Americans across the current political and juridical spectrum view
gross malapportionments of state legislatures or of Congressional districts as plainly impermissible;
one person, one vote isabedrock constitutional ideal. Similarly fixed asaconstitutional polestar isthe
ideathat government officials, state and federal, must never officially favor onereligion over another.
And from left toright, juristsand citizens embrace vigorousjudicial protection of political expression;
obviously we cannot allow federal or state officials to suppress political critics.

Y et in 1936--the year before the appoi ntment to the Supreme Court of an important graduate of this
great law school, Hugo L aFayette Black--none of these basic principles of our current constitutional
order was cast in concrete, or at least in Supreme Court case law, even though the Constitution itself,
when fairly read, strongly supports every one of them. Today, | proposeto tell afew stories about how
these basic principles came at last to become firmly embedded in Court case law and about how the
Constitution itself came at last to be fairly read on these topics. My twentieth-century stories have, |
hope, some abiding lessonsfor twenty-first century lawyersand citizens. My stories also have ahero--
Justice Black--who, perhaps more than any other twentieth-century Justice, deserves credit for fixing
these fundamental precepts in place. On my ballot, Justice Black ranks as one of the greatest
constitutional jurists of the last century, afirst-ballot hall-of-famer. | take special pleasurein publicly
casting this ballot for Hugo Black here in his home state and at hisalma mater. [*1223]

I. A Power Hitter: The Bill of Rights and the States n3

Perhaps the most striking feature of millennial constitutional jurisprudenceisthe leading role that
the Bill of Rights now plays both inside courtrooms and beyond. It was not always so. A separate Bill
of Rightswas no part of James Madison's careful plan at the Philadel phia Convention of 1787, and the
document that emerged there omitted an explicit Bill of Rights. When Anti-Federalist skepticspounced
on this omission during ratification debates, Federalists scrambled to defend the document with a
jumble of counterarguments. Madison himself promised to revisit theissue once the Constitution went
into effect. Although he kept his promise by shepherding a set of amendments through the First



Congress, many of hiscolleaguesviewed the exerciseasa'"nauseous' distraction from moreimportant
andimmediatetasksof nation-building. n4 Onceratified, the Bill played aremarkably small roleduring
the Antebellum era--at least in court. For example, no federal judge invalidated the Sedition Act of
1798, n5 which in effect made it a federal crime to criticize President John Adams or his allies in
Congress. Only onceinthe entire Antebellum eradid the Supreme Court use the Bill of Rightsto strike
down an act of the federal government--in Dred Scott's highly implausible and strikingly casual claim
that the Fifth Amendment's Due Process Clauseinvalidated free-soil lawsliketheNorthwest Ordinance
and the Missouri Compromise. n6 Inareview of newspapers publishedin 1841, Dean Robert Reinstein
could not find a single fiftiethanniversary celebration of the Bill of Rights. n7

Indeed, the Bill of Rights, as conventionally viewed in the Antebellum era, looked profoundly
different from the Bill of Rights as widely understood today. Born in the shadow of a Revolutionary
War waged by local governments against an imperial center, the original Bill affirmed various rights
against the central government, but none against the states--a point the Marshall Court would later
stress in Barron v. Baltimore. n8 And the rights that the original Bill did affirm sounded more in
localism than libertarianism. (Recall that Madison drafted the Bill, in large part, to ease the anxieties
of Anti-Federalists.) Congress could not establish anational church, but neither could it dis-establish
[*1224] state churches. (Several of the states had officially established churches in the 1780s, and
many other "nonestablishment” states favored Protestant Christianity in someway or other.) Thus, as
originally understood, the First Amendment rule that "Congress shall make no law respecting [that is,
on the topic of] an establishment of religion” was|ess anti-establishment than it was pro-states' rights.
n9 Religious policy would be decided locally, not nationally, in the American equivalent of the 1555
European Peace of Augsburg and 1648 Treaty of Westphalia. The Second Amendment celebrated |ocal
militias--the heroes of L exington and Concord--and the Third Amendment likewise reflected wariness
of acentral standing army. Much of the rest of the Bill reinforced the powers of local juries. The Fifth
Amendment safeguarded grand juries; the Sixth, criminal petit juries; and the Seventh, civil juries.
Beyond these specific clauses, many other parts of the original Bill also championed the role of local
and populist juries--who were expected to protect popular publishersin First Amendment cases, hold
abusive federal officialsliable for unreasonabl e searches in Fourth Amendment cases, and hel p assess
just compensation against the federal government in Fifth Amendment cases. The only amendment
endorsed by every state convention demanding aBill of Rights during the ratification debates was the
Tenth Amendment, which emphatically affirmed states' rights. Madison himself wanted more--a Bill
championing counter-majoritarian individual rights, and al so protecting them against states--but inthe
First Congress he was swimming against the tide. His proposed amendment requiring states to respect
speech, press, conscience, and juries passed the House (as the presciently numbered Fourteenth
Amendment!) but died in a Senate that championed states' rights.

Only after a Civil War dramatized the need to limit abusive states would a new Fourteenth
Amendment and distinctly modern view of the Bill emerge, a view celebrating individual rights and
preventing states from abridging fundamental freedoms. From the 1830s on, antislavery crusaders
beganto develop, contraBarron, a"declaratory” interpretation of the Bill of Rightsthat viewed the Bill
not as creating new or merely federalism-based rules applicable only against federal officials, but as
affirming and declaring pre-existing higher-law norms applicable to al governments, state aswell as
federal. On this declaratory view, for example, although the First Amendment directly regulated
"Congress," it also affirmed a pre-existing right to free expression. According to Barron contrarians,
when the Amendment referred to "the freedom of speech,” it thereby implied a pre-existing legal
freedom. Perhapsthislegal freedom of speech could not be enforced against statesin [*1225] federal



court, some contrarians conceded, but the First Amendment reference to "the freedom of speech” was
itself evidence that a true legal right against all governments existed, aright that states were honor-
bound to obey even in the absence of afederal enforcement scheme. And what wastrue of the freedom
of speech was also true of the other rights and freedoms explicitly declared in the remainder of the Bill
of Rights--the First Amendment freedom of religious exercise, the Fourth Amendment right against
unreasonable searches, the Fifth Amendment entitlement to just compensation, and so on. This
declaratory theory took shapein aworld where many Southern states had enacted extremely repressive
laws to prop up slavery--censoring abolitionist speech and press, suppressing antislavery preachers,
implementing dragnet searches of suspected fugitive slavesand slavesympathizers, imposing savagely
cruel punishments on runaway slaves and their allies, and indeed violating virtually every right
mentioned in the federal Bill.

With the passage of the Fourteenth Amendment, contrarians sought to write their views into the
Congtitution itself, and to overrule Barron, just as they sought to overrule Dred Scott. n10 By
proclaiming, in Section 1 of the Fourteenth Amendment, that "No State shall make or enforce any law
which shall abridge the privileges or immunities of citizens of the United States,” Reconstruction
Republicans tried to make clear that henceforth states would be required by the federal Constitution,
by federal courts, and by Congress to obey fundamental rights and freedoms--"privileges' and
"immunities® of American "citizens." n11 Where would judges find these freedoms? Among other
places, in the federal Bill of Rightsitself. Inclusion in the Bill of Rights was strong evidence that a
given right--free speech, free exercise, or just compensation, for example--was indeed a fundamental
privilege or immunity of all American citizens. n12 [*1226]

Of course, by seeking to enforce these rights against state governments, Congressman John
Bingham and hisfellow Reconstructors were in effect turning the Founders' Bill of Rightson its head.
The original Bill had reflected the localism of the American Revolution, whereas Bingham and
company were animated by the nationalism of the Civil War. Images of British imperial misbehavior
and local heroism had inspired the eighteenth-century Bill of Rights, whereas images of slave-state
misconduct and national heroism hovered over the Thirty-ninth Congress that drafted the Fourteenth
Amendment. For example, the original First Amendment was worded to emphasize that Congress
simply lacked enumerated power to regul atereligion or censor political expressionintheseveral states.
Note how itslanguage--"Congress shall make no law"--echoed and inverted the language of the Article
I, section 8 Necessary and Proper Clause: "Congress shall have Power . . . to make al laws. .. ." n13
But Bingham's vision stripped away this original veneer of states rights, stressing instead that
henceforth states must not "abridge" (aword borrowed from the First Amendment itself) the freedom
of speech or of the pressor of religion. What had initially been drafted as an amendment to protect state
autonomy in religious matters became, in Bingham's revision, a basis for nationalistic restrictions on
states insofar as their policies violated the rights of their citizens to the free and equal exercise of
religion. n14

But the Court in the 1873 Slaughterhouse Cases strangled the privileges or immunities clause in
itscrib, rendering it, in the famous|anguage of Justice Field'sdissent, "avain and idle enactment.” n15
Asaresult, later generations of judges often turned to the Due Process Clause, using it to accomplish
many of the purposes originally intended for the privileges or immunities clause.

The first big step away from Barron's regime came in the 1897 Chicago Burlington case, which,
like Barron itself, involved the norm of just compensation. n16 Using language that nicely tracked the



declaratory theory, the Court now held that states were indeed bound by the [*1227] principle of just
compensation laid down in the Fifth Amendment:

The[Fifth Amendment] requirement that the property shall not betaken for public use without just
compensation is but "an affirmance of a great doctrine established by the common law for the
protection of private property. It isfounded in natural equity, and islaid down by juristsasaprinciple
of universal law." n17

Standing al one, this case could be dismissed asasport, refl ecting the special solicitudefor property
on the turn-of-the-century Court. But over the course of the twentieth century, the Justices made clear
that this case did not stand alone. By the end of the century amost all of the rights and freedoms
specified in the Founders Bill had cometo be applied against state and local governments. Aswe shall
see, this process of application--of incorporation of the Bill against the states--owes a great debt to a
great Justice, Hugo Black.

The process began, inauspiciously, in Patterson v. Colorado, n18 with Justice Holmeswriting for
the Court. (I confess that as a Yale man, | have always viewed Holmes as overrated, at least in
constitutional law; the Harvard graduates--Holmes was of course a Harvard man--have been stuffing
the ballot box on this one.) In Patterson, Holmes proclaimed that "even if we were to assume that
freedom of speech and freedom of the presswere protected from abridgment on the part not only of the
United States but also of the States,” the newspaper publisher in the case would still lose. n19 On
Patterson’'sfacts, thiswasaremarkably obtuse holding: The publisher had published material mocking
the justices of the state supreme court. Unamused, the state court--sitting without a jury, proceeding
without aspecific statute authorizing punishment of nonlitigants, and in effect acting asjudgesin their
own case--held the publisher in contempt and levied afine on him. n20 The elder Justice Harlan (who
had written the Court's majority opinion in Chicago Burlington) dissented in Patterson, reiterating his
view that the Privilegesor Immunities Clause encompassed First Amendment (and other Bill of Rights)
freedoms, and construing those freedoms far more robustly than had Holmes. n21

By 1925, Holmes' arguendo assumption in Patterson had evolved into a stronger assertion, given
voice by Justice Sanford writing for the [*1228] Court in Gitlow v. New Y ork:

For present purposes we may and do assume that freedom of speech and of the press--which are
protected by the First Amendment from abridgment by Congress--are among the fundamental personal
rights and "liberties" protected by the due process clause of the Fourteenth Amendment from
impairment by the States. n22

Although Gitlow lost hiscase, thisassumption soon hardened into aseriesof holdingsinvalidating
statelawsthat impermissibly restricted speech, press, and assembly rights. n23 During thissame period,
however, the Court also held that other provisions of the federal Bill did not fully apply against states.
Writing for the Court in the 1937 case of Palko v. Connecticut, n24 Justice Cardozo--in an opinion
joined by the then-junior Justice Hugo Black--upheld a state law permitting the prosecutor to appeal
from alegally erroneous acquittal inacrimina case. Assuming for the sake of argument that an appeal
in acomparable federal case would be barred by the Fifth Amendment's Double Jeopardy Clause, n25
Cardozo distinguished between those aspects of the federal Bill that were "of the very essence of a
scheme of ordered liberty" n26 and those that were not. Unlike rights of free expression, theright in
the case at hand fell into the latter category and should not be imposed on states, Cardozo argued.
Applying this framework over the next few years, the Court in Cantwell v. Connecticut n27 and



Eversonv. Board of Education n28 held that the Fourteenth Amendment made the First Amendment's
free exercise and non-establishment principles, respectively, applicable against states.

The stage was now set for agreat debate on the relationship between the Founders Bill of Rights
and the Reconstructionists Fourteenth Amendment. In Adamson v. California, n29 Justice Black's
dissent [*1229] put forth his now-famous theory of total incorporation. n30 On this view, the
Fourteenth Amendment incorporated all the rights and freedoms of the federal Bill and made them
applicable against states in precisely the same way as against the federal government. In a separate
concurring opinion, Justice Frankfurter (another vastly overrated Harvard man, as | reckon career
statistics) n31 vigorously disagreed. On hisview, the Reconstruction Amendment required that states
obey principles of fundamental fairness and ordered liberty, principles that sometimes might overlap
with the Bill of Rights but that bore no necessary logical or evidentiary relation to it. n32

Black may have lost the incorporation battle in Adamson, but he eventually won the war. With
Frankfurter's retirement in 1962, the anti-incorporation logjam broke, and most of the previously
unincorporated provisions of the Bill of Rights came to be applied against the states--though not via
Black'stheory. Rather, the Court pursued an approach championed by Justice Brennan, called selective
incorporation, by which the Justices purported to play by Frankfurter's ground rules while reaching
Black's results. Under this third approach, the Court's analysis could proceed clause by clause, fully
incorporating every provision of the Bill deemed "fundamental" without deciding in advance (as Black
would have it) whether each and every clause would necessarily pass the test. Methodologically,
Brennan'sapproach seemed to avoid aradical break with existing caselaw rejecting total incorporation,
and even paid lip service to Frankfurter's insistence on fundamental fairness as the touchstone of the
Fourteenth Amendment. In practice, however, Brennan's approach held out the possibility of total
incorporation through the back door. For him, once a clause in the Bill was deemed "fundamental” it
had to beincorporated against the statesin every aspect, just asBlack insisted. And nothing inthelogic
of selective incorporation precluded the possibility that, when al was said and done, virtually every
clause of the Bill would have been deemed fundamental. As things turned out, in applying this
approach, the Warren Court almost always found that a given clause of the Bill did indeed [*1230]
set forth a fundamental right. Today, virtually al of the Bill of Rights has come to apply with equal
vigor against state and local governments. n33 The only major exceptions are the Second Amendment,
the Third Amendment (which rarely arises in modern adjudication), the Fifth Amendment grand jury
requirement, and the Seventh Amendment's rules regarding civil juries.

The Supreme Court's approach to incorporation has generated a vast amount of academic
commentary. n34 Thisis hardly surprising, given [*1231] the enormity of the stakes: the process of
incorporation has utterly transformed the meaning of the Bill of Rights, and has defined modern
constitutional law. Mid-twentiethcentury critics of the idea of incorporation--like Justice Frankfurter
and the younger Justice Harlan--argued that applying the Bill of Rights against state and local
governments would ultimately weaken American liberty. If judges were to use the Bill against states,
the argument went, these judges would be tempted to water the Bill down to take account of the
considerable diversity of state practice; and then in turn, these judges would hold the federal
government to only this watereddown version. But as Justice Black and fellow incorporationists
anticipated, extension of the Bill of Rights against the states has, in general, dramatically strengthened
the Bill, not weakened it, in both legal doctrine and popular consciousness. Unused muscles atrophy,
while those that are regularly put to use grow strong.



In area after area, incorporation enabled judges first to invalidate state and local laws, and then,
with this doctrinal base thus built up, to keep Congressin check. The First Amendment isillustrative.
Before 1925, when the Gitlow Court began in earnest the process of First Amendment incorporation,
free speech had never prevailed against arepressive statutein the United States Supreme Court. Within
afew yearsof incorporation, however, freedom of expression and religion began to wininthe Supreme
Court inlandmark casesinvolving states, like Stromberg v. California, n35 Near v. Minnesota, n36 De
Jongev. Oregon, n37 and Cantwell v. Connecticut. n38 These and other cases began to build up aFirst
Amendment tradition, n39 in and out of court, and that tradition could then be used against even federal
officials. Not until 1965 did the Supreme Court strike down an Act of Congress on First Amendment
grounds, and when it did so, it relied squarely on doctrine built up in earlier casesinvolving states. n40
Consider aso the 1989 and 1990 flag-burning cases of Texas v. Johnson n41 and United States v.
[*1232] Eichman. n42 In thefirst case, the Justices defined the basic First Amendment principlesto
strike down a state statute and then, in the second case, the Court stood its ground on this platform to
strike down an act of Congress. n43

Thelargebody of modernlegal doctrine concerning the Bill of Rightshasrolled out of courtrooms
and into the vocabulary and vision of law students, journalists, activists, and ultimately the citizenry
at large. n44 But without incorporation, and the steady flow of cases created by state and local laws,
the Supreme Court would have had far fewer opportunities to be part of the ongoing American
conversation about liberty. Perhaps nowhere has the importance of incorporation in shaping American
jurisprudence been more evident than in the field of constitutional criminal procedure. The
overwhelming majority of criminal cases are prosecuted by state governments under state law; only
after the incorporation of the Fourth, Fifth, Sixth, and Eighth Amendments did federal courts develop
arobust and highly elaborate--if also highly controversial--jurisprudence of constitutional criminal
procedure.

Beforeturning from thisgeneral topic to afew more specific examples of modern rightsdiscourse,
and of the impact of Hugo Black on that discourse, it's worth noting a few things about Adamson in
particular, and about Black'sapproach to constitutional interpretationin general. First, although Black's
Adamson dissent oversimplified somewhat, n45 it was basically right: The Framers of the Fourteenth
Amendment did indeed intend to prevent states from violating any of the basic rights spelled out in the
first eight amendments. Thiswasin fact part of the core meaning of the Amendment.

Second, ininsisting on thisfundamental truth, Black stood against the received wisdom of hisday.
In 1947, no Court case clearly supported total incorporation, and a great many Court cases seemed to
repudiate it. Before Black, no one on the Court had assembled the impressive historical case for this
position. It was the product of years of study on Black's part, reading and rereading primary and
secondary [*1233] sourcesthat hisfellow Justiceshadignored or slighted. Thus Black wasnot simply
carrying the insights of previous cases a small incremental step further. He was challenging the basic
judicia order and showing how the game should instead be played: Judges should be bound not by
wrongheaded Gilded Age precedent, but by the Constitution itself and its more admirable vision of
liberty.

Third, and related, the dissent exuded a faith in ordinary Americans and expressed a certain
skepticism of the judiciary. Black tried to move constitutional conversation away from the Court and
towards the Constitution itself--a democratic document for a democratic culture. n46 The text of the
document came from the people and can easily be read by them. It is after al a short document.
Although hispreciseargument in Adamson sounded morein history thanin puretextual argument, note



its obvious virtues for a card-carrying textualist: Instead of the relatively open-ended words of the
Fourteenth Amendment and its elaborate judicia gloss, Black proposed instead that judges simply
attend to the somewhat more specific--and more democratically accessible--language of Amendments
Onethrough Eight. These wordswould give judges proper guidance and constraint, and resonate with
the rights that ordinary citizens, with their pocket Constitutions in hand, would deem themselves
entitled to.

Fourth, although Black's dissent tended to downplay the point, it contained the seeds of another
large insight: In applying the Bill of Rights against the states, the Reconstruction generation actually
redefined the Bill. The Framers Bill of Rights, for example, included all ten Amendments, but Black's
incorporated Bill only included Amendments One through Eight.

Finally, Black's towering contribution on incorporation exemplified [*1234] an impressive
mixture of humility, determination, and flexibility. Asfor humility, Black's dissent in effect required
him to admit that he had erred early on in embracing Justice Cardozo's approach in Palko, which gave
judges too much discretion to underprotect rights in the first eight amendments that they subjectively
deemed unimportant. Asfor determination, Black'sincorporation argument did not prevail in Adamson
itself, whereit was subjected to harsh criticism by former Harvard Professor Felix Frankfurter. Shortly
thereafter, another Harvard product, Professor Charles Fairman, launched a savage attack on Black's
masterpiece. n47 But here the Harvard men were wrong--they often are--and the humble son of Clay
County stood hisground. n48 Eventually, the Court came around to Black'sview of thematter, in effect
if not quitein theory, viathe compromise of selective incorporation. Here we see Black's flexibility at
work. Selectiveincorporation was not quite right in principle, he thought, but he would go along with
the approach whenever it reached the right result, making applicable against states previously
unincorporatedrights. If William Brennan--yet another Harvard man for those of you who are counting-
-could get five votesfor theright result in agiven case, Black would take the victory. Playing the game
perfectly is very nice--but even more important is winning the big ones. n49

[1. A Complete Athlete: Some Memorable Performances

So far, | have concentrated on Black's most epic achievement: successfully fighting to ensure that
virtually al the individual rights of [*1235] Amendments One through Eight would apply against
states. Given the huge importance of thissingle overarching issue, and Black'sindispensableroleinits
ultimate resolution, Adamson al one would qualify Black for the Hall of Fame--the judicial equivalent
of Reggie Jackson's towering performance in World Series play. But Black did more than help make
the Bill of Rights applicable against states; he also played aleading role in broadly construing many
of these rightsin ways that previous cases had not. To get a more complete picture of Black's career,
let's quickly survey afew of his more fine-grained contributions, with special emphasis on themes
evident early in Black's tenure, before the heyday of the Warren Court.

Begin with the First Amendment freedoms of speech, and of the press. Today, these rights are
construed generously, especially to protect critics of government policy and government policymakers
(including judges). But this was not aways so; it has become so in large part because of Hugo Black.
Recall that when Congress in 1798 made it a federal crime to criticize certain federal incumbents,
Supreme Court Justicesriding circuit cheerfully upheld thisblatant constitutional violation. Y earslater,
the antebellum South in effect criminalized all anti-slavery speech. In 1860, the Republican Party was
virtually outlawed in the Old South. (Lincoln's name was not even allowed to appear on the ballot in
Alabamaor inany other state south of Virginia.) Y et the Supreme Court never stepped into protect free
expression against this repressive censorship. We have already seen Justice Holmes and his brethren,



in the 1907 Patterson case, n50 blithely upholding punishment for a publisher whose only crime was
criticizing judges; andin 1919, Holmesonceagain wrotefor the Court, thistime uphol ding an extended
imprisonment of the political leader Eugene Debs, a man who received close to one million votes for
President. n51 Debs crime? Giving a peaceful speech criticizing the federal government'swar policy.
Recall, once again, that before 1925, therights of free expression had never--not once--prevailed inthe
United States Supreme Court.

The picture began to brighten with the accession of Charles Evans Hughesto the Chief Justiceship
in 1930, but one of the clearest casesrepudiating therepressivelogic of Patterson and Debswas handed
down on December 8, 1941--the day after the date which will live in infamy. The case, Bridges v.
California, n52 involved state judgeswho [*1236] tried to punish publishers commenting on various
state judicial proceedings. (Judges, as we saw in Patterson, can be very thin-skinned about those who
criticize the judiciary itself.) Writing for aclosely divided (5-4) Court, Justice Black insisted that the
First Amendment protected far more than English common law:

The substantiveevil must be extremely seriousand the degree of imminence extremely high before
utterances can be punished. . . . For the First Amendment does not speak equivocally. It prohibits any
law "abridging the freedom of speech, or of the press.” It must be taken as a command of the broadest
scope that explicit language, read in the context of a liberty-loving society, will allow.

... No purposein ratifying the Bill of Rightswas clearer than that of securing for the people of the
United States much greater freedom of religion, expression, assembly, and petition than the people of
Great Britain had ever enjoyed. n53

Here, asinthelater Adamson case, Black understood that freewheeling judges had not alwaysbeen
sufficiently sensitive to rights guaranteed in the Bill of Rights. Indeed, Black saw that several of the
provisions of the Bill of Rights were themselves designed to protect against judicial overbearing. n54
Thus, he was far less impressed by Pattersonian precedents, and far less willing to defer to the thin-
skinned state judiciary in the case at hand, than were his four dissenting colleagues, led by Felix
Frankfurter.

Today, Bridgesisnot remembered asthelandmark that it was. M ost scholarsinstead point to acase
like New York Times v. Sullivan n55--which arose right here in Alabama--as emblematic of the
modern Court'sgenerous protection of those criticizing government officials. But Sullivan's spirit--that
in America, "debate on public issues should be uninhibited, robust, and wide-open, and . . . it may well
include vehement, caustic, and sometimes unpleasantly sharp attacks on government and public
officials’ n56--wastherein Bridges, amost aquarter century earlier. Indeed, only momentsbeforethis
celebrated passage in Sullivan, the Court tipped its hat to Black's opinion in Bridges, quoting it as
follows: "It is a prized American privilegeto [*1237] speak one's mind, although not always with
perfect good taste, on all publicinstitutions.” n57 And just moments before announcing what it deemed
"the central meaning of the First Amendment"--Americans must be free to criticize officialdom and
thus, the 1798 Sedition Act n58 was obviously unconstitutional--the Sullivan Court once again told us
that it was standing on the shoulders of Justice Black in Bridges:

Wherejudicial officersareinvolved, this Court hasheld that concern for the dignity and reputation
of the courts does not justify the punishment as criminal contempt of criticism of the judge or his
decision. Bridgesv. California, 314 U.S. 252.. . . If judges are to be treated as "men of fortitude, able
tothriveinahardy climate,” surely the same must betrue of other government official's, such aselected



city commissioners. Criticismof their official conduct doesnot loseitsconstitutional protection merely
because it is effective criticism and hence diminishes their official reputations. n59

There may be a larger lesson lurking here. Perhaps cases like Sullivan are now treated as more
central, and cases like Bridges are often overlooked, because some of what Black sought to build in
Bridges was washed away by the Court's more repressive First Amendment caselaw in the early Cold
War period. n60 Black of course often dissented in these dark days; but when the Court in cases like
Sullivan ultimately returned to the free speech path he had hel ped mark out earlier, thisreturn may have
seemed more of afresh start than in fact it was.

In some academic circles it is fashionable today to link Hugo Black with First Amendment
absol utism--"no law means no law"--and then to mock that absolutism with clever hypotheticals. But
Bridges featured language that was not quite absol utist in tone: Black's statement that "the substantive
evil must be extremely serious and the degree of imminence extremely high before utterances can be
punished” n61 sounds rather like a balancing test, though one strongly weighted towards protecting
expression. Thus, the main theme bridging Bridges and Black's|ater pronouncementswas not so much
absolutism as such, but rather the notion that political and religious expression deserve very strong
[*1238] judicial protection, especially when such expression condemns the established order. Indeed,
Professor Charles Reich has argued that Black's absolutist trope was a rather late development--a
tactical response, perhaps, to the Court's dilution of other speech-protective judicial doctrinesin the
McCarthy era. n62

Moreover, Black's later insistence on the grammatical absolutism of the First Amendment is far
from the embarrassment that some scholars deem it to be. There are indeed ways of understanding the
words of the Amendment to say what they mean and to mean what they say. Asamatter of federalism,
the words " Congress shall make no law" meant at the founding that political censorship and religious
regulationinthe severa statessimply lay beyond the proper Article | enumerated powersand purposes
of Congress. n63 And as a matter of rights, Professor Meiklgohn has helped us see that the First
Amendment is indeed an absolute of sorts. Within the realm of political discourse, government
generally may not ban antigovernment opinion, or censor political expression in
viewpointdiscriminatory ways. n64 The amendment allows "speech” to be abridged, but not "the
freedom of speech"--a system of discourse by which a democracy deliberates and governsitself, just
as alegidature typically protects freedom of "speech and debate" on the legidative floor. In a well-
functioning legidative assembly, " speech” in some sense may be abridged--say, by limiting each floor
speaker to five minutes--but "the freedom of speech” should not be abridged: If speaker A isallowed
to support Administration policy X, speaker B must be allowed to condemn that samepolicy. Similarly,
Black ineffect arguedin caseslike Bridgesand Sullivan that because progovernment public speechwas
allowed, anti-government public speech should likewise be permitted. For redirecting usto the words
of the Amendment itself, and for encouraging Americansto see how thewords might betaken seriously
and what principles might underlie them, Black deserves our thanks, not our sneers. Indeed, perhaps
Americas greatest First Amendment scholar, Harry Kalven, openly acknowledged the intellectual
leadership of Alexander Meiklgjohn, n65 who in turn tipped hishat to Justice Black inaclassic article,
entitled The First Amendment is an Absolute. n66 (Meiklejohn had rather harsher things to say about
Justice Holmes's contributionsto First Amendment theory and practice.) n67 [*1239] Although Black
and Meiklgjohn may not have agreed in all particulars, their views substantially overlapped, both in



method--taking the words of the document seriously n68--and in substance, understanding the primacy
of political expression and political dissent in a self-governing democracy.

In stressing the need to protect political expression, especially speech critical of government
officialdom (including the judiciary itself), Black in Bridges was, as we have seen, ahead of many of
his brethren. What he said in the 1940s and 1950s hel ped to lay the foundations for 1960s cases like
New York Timesv. Sullivan. A similar pattern is evident when welook beyond the First Amendment.
On awiderange of issues, Black was a prophet who often began in dissent or in relative obscurity only
later to prevail as ultimate and enduring Court orthodoxy.

For example, Black was one of the first on the modern Court to rediscover the Attainder Clause,
and its possible use to protect political dissenters from legidlative attack. The key case here was the
Court's 1946 decision in Ex parte Lovett, n69 in which Black, writing for the Court over the objections
of Felix Frankfurter, wielded the Constitution's Attainder Clause to strike down a congressional act
disqualifying three named suspected subversives from federal employment. Lovett's vision laid the
foundation for a later Warren Court classic, United States v. Brown, n70 authored by Chief Justice
Warren himself (with some help from hislaw clerk John Hart Ely n71), in which the Court prohibited
Congressfrom heaping retrospective disabilities upon members of anamed political party. Onceagain,
note the obvious advantages, for acard-carrying textualist, of breathing life back into adormant clause,
and showing ordinary citizens how this clause connected to the larger themes of the document itself
and the Framers vision. The Attainder Clause had yet another advantage for an incorporationist like
Black: the Constitution clearly held both state and federal government to the same standard here, with
Article I, section 9 prohibiting al federal Bills of Attainder and Article |, section 10 likewise
prohibiting state Bills of Attainder. n72 [*1240]

Another prominent Black theme, expressed in many cases over the years, was the importance of
thejury in both criminal and civil cases. Early in hiscareer, Black had been ahugely successful lawyer
practicing before Alabamajuries; and hisextraordinary empathy with ordinary citizensalso served him
well asapopulist Senator. Black brought these sensibilitiesto the Court, where he brilliantly reminded
his colleagues, in various contexts, of the central role jurieswere designed to play inthe Bill of Rights.
Three separate Amendments, after all, directly protect juries; n73 and severa others offer indirect
support. (The First Amendment rule against prior restraints was largely designed to privilege juries
against judges, as was the Fourth Amendment's regime limiting warrants; and the Eighth Amendment
imposed special restrictions on setting bail and sentencing criminalsin part because in these contexts,
judgeswould typically act ontheir own, unchecked by juries.) n74 Black instinctively understood how
thejury wasitself agreat engine of democratic selfgovernment, in which ordinary citizensin thelower
house of the judiciary might help counterbalance a more elitist, and not always trustworthy, upper
house of permanent judges. The contextsinwhich Black led the chargefor thejury werevaried: Should
jury trial rights apply against state governments? n75 (The incorporation question.) Should there be a
petty crime exception to the right of jury trial? n76 Should judicial contempt orders be upheld as a
general exception to jury trial? n77 Should a jury acquittal on a greater charge be presumed to be an
implicit acquittal on lesser-included offenses? n78 Black regularly found himself contesting Felix
Frankfurter here, with Black often losing early battles only to win major victories later on, as the
Warren Court gained steam. n79 He did not so much cometo the Warren Court; the Warren Court came
to him.

A final example of this dynamic involves the now-sacred right of [*1241] indigent criminal
defendants to have court-appointed counsel. When Black took his seat on the High Court, the most



obvious precedent on the topic was Powell v. Alabama, n80 the famous Scottsboro case. Black'shome
state had tried to hurry innocent men into a noose, in a kangaroo trial, but the Supreme Court had
stepped intoinsist that capital defendants must be given lawyers--at government expense, if necessary.
But what about noncapital felony defendants? Inits 1938 opinion in Johnson v. Zerbst, n81 the Couirt,
per Justice Black, found such aright for federal defendantsin the Sixth Amendment right of counsel.
But how about state felony defendants? Four years after Zerbst, in Bettsv. Brady, Black crusaded to
hold states to the same constitutional appointed-counsel rule as governed the feds, and indeed
foreshadowed his Adamson position that all provisionsof the Bill of Rights should apply against states
with equal force. n82 But Black was in dissent in Betts, Frankfurter and his allies had the votes. Of
course, Black had thelast laughin Gideon v. Wainwright, n83 which overruled Bettsand foreshadowed
the incorporation revolution. Once again, Black had held true to hisvision, and the Court finally came
round.

[11. The Team MV P? Hugo Black and the Warren Court

Baseball features anice blend of individual performance and cooperative team play. The sameis
true of the Supreme Court. Each of the nine members makes a distinct and often individually
measurable contribution to an interactive group product. It isthusintelligibleto ask the question: Who
was the most valuable player on the Warren Court team?

An obvious answer is Warren himself. The great Chief was undoubtedly the team captain, its
leader. But was hetruly the greatest athlete on the field? Another obvious answer isWilliam Brennan,
who in the mid 1960s rarely found himself in dissent n84 and was often tapped to write the key
opinionsand keep themajority coalition together. But how much of Brennan'scontribution wasgenuine
intellectual leadership, and how much mere tactical adroitness? True, Black wasin dissent [*1242]
much more than Brennan during the high tide of the Warren Court--but as we have seen, judicial
leadership often begins in dissent. Though law fans can endlessly debate the issue (that's part of the
fun), I would like to suggest that a forceful case can be made for Hugo Black as the true intellectual
leader--the most valuable player--of the Warren Court.

Consider the six most important achievements of the Warren Court. First is the incorporation
revolution--making applicable against states many previously unincorporated provisions of
Amendments Onethrough Eight. Brennan himself |abel ed this"the most important [ seriesof decisions]
of the Warren era," n85 and leading scholars have offered similarly sweeping assessments. n86 But as
we have seen, although Brennan ultimately devised thetactical technique of "selective" incorporation,
the big ideahere was Black's, as powerfully presented in histowering Adamson dissent--authored six
years before Earl Warren's accession and almost a decade before Brennan joined the team.

Second, and related, was the Warren Court's revolution in criminal procedure--many of the
previously unincorporated rights were rights of criminal defendants. n87 At its best, this revolution
sought to protect innocent defendantsfrom unfair trial sthat might wrongly find them guilty. n88 Again,
this was a powerful and consistent theme of Black's opinions long before the Warren Court even
existed, in cases such as Johnson v. Zerbst n89 in 1938, Chambers v. Florida n90 in 1940, Betts v.
Brady n91 in 1942, and In re Oliver n92 in 1948. And there is no more admirable exemplar of the
Warren Court'srevision of criminal procedurethan [*1243] Black'svery own Gideon v. Wainwright.
n93

A third major achievement of the Warren Court was its assault on Jim Crow. Part of the Court's
criminal procedure restructuring was doubtless motivated by concerns about racial injustice; but of



course the centerpiece of the Warren Court's commitment to racial equality was Brown v. Board of
Education. n94 The great Chief spoke for the Court here and in Brown's companion case, Bolling v.
Sharpe. n95 Warren showed remarkabl e |leadership in keeping the Court unanimousin these cases. But
we should not overlook Black's role here. Here was a Justice from the Deep South--the only Justice on
the Court from thisregion--standing with his'Y ankee and border state colleagues. Black suffered more
criticismfor Brown from hissocial circle--from old friendsin his home state--than did any of the other
Justices. Y et he was among the Court's most stalwart crusaders for racial justice, confounding early
criticswho feared that thisformer Klansman would never join an opinion like Brown. (True, Black had
been aKlansman early on--hejoined many organi zations as an ambitious young man seeking to further
his political career--but he had never inhaled the toxic fumes of racial hatred.)

Fourth, let us ponder the reapportionment revolution, proclaiming an end to gross
mal apportionment. This campaign for equality--each person's vote should count the same--both
reinforced and went beyond the Court's crusade for simple racial equality. Some of the grossest
malapportionments of the era privileged Southern rural whites at the expense of urban blacks. But the
one person, one vote principle swept beyond race and the South, affirming a broader equality ideal of
national scope. The Court's two best remembered cases here are Baker v. Carr n96 and Reynolds v.
Sims. n97 Justice Brennan spoke for the Court in Baker; Chief Justice Warren in Reynolds. But let us
not overlook Wesberry v. Sanders, n98 whichinvalidated mal apportioned Congressional districts. Here,
Justice Black spoke for the Court--after Baker had been handed down, but before Reynolds had been
decided. Construing the word "people” in strong populist fashion, Black insisted that when the
Constitution provided that members of the House of Representatives must be elected by "the People
of the several States," n99 the animating principle was that "as nearly asis practicable one man'svote
inacongressional [*1244] electionisto beworth asmuch asanother's.” n100 Black's specific textual
and historical arguments were far from perfect--especially his effort to smuggle Reconstruction
sensibilities into the Founding text without open acknowledgment. n101 Nevertheless, his basic
structural intuition seems sound: In arepublic of equal citizens, votes should generally count equally,
lest government be captured by an entrenched, self-perpetuating aristocracy of the electorate. One
person, onevoteisalso aprinciplethat layfolk can easily understand and that judges can easily enforce.
Although Wesberry is often relegated to a footnote in modern casebooks showcasing Baker and
Reynolds, Wesberry is perhaps the key conceptual case of the three. Baker, after all, had pointedly
declined to lay down a one-person, one-vote rule, and merely ruled that the mal apportionment claim
was justiciable. Indeed, some Justices who joined the Brennan majority opinion in Baker explicitly
disavowed one person, one vote as the constitutional benchmark. n102 Thus, the first Court opinion
to announce the rule in a legidlative apportionment context of broad application was Black's in
Wesberry. n103 Reynoldsat key pointsmerely echoed Wesberry--in effect, “incorporating” thefederal
rule against the states via the Fourteenth Amendment in keeping with Black's larger incorporationist
framework. Indeed, Reynolds itself framed the issue in just this way:

Wesberry clearly established that the fundamental principle of representative government in this
country is one of equal representation for equal numbers of people, without regard to race, sex,
economic status, or place of residence within a State. Our problem, then, isto ascertain, in the instant
cases, whether thereareany constitutionally cognizabl e principleswhichwould justify departuresfrom
the basic standard of equality among [*1245] votersinthe apportionment of seatsin statelegislatures.
n104



Fifth, the Warren Court revolutionized the nature of public education by ousting government-led
prayer from public schools. Thistoo, is best understood as an equality idea--government should not be
in the business of naming some voters or some races or some religions as better than others, or of
openly segregating public school studentsaong religiouslines. n105 Herethe lead Warren Court case
iIsEngel v. Vitale, n106 and it was Justice Black who spoke for the Court. In doing so, he built on and
refined his earlier opinion in Everson v. Board of Education, n107 authored well before Earl Warren
or William Brennan had appeared on the scene. Black'simplicit equality vision wasfar moreadmirable
than thelater strong separationist logic that later held sway inthe Burger Court after Black's departure.
n108 (The Rehnquist Court is now swinging back towards Black's view.) n109 Giving government-
subsidized busesto all private nonprofit school s--both parochia and secul ar--was not special treatment
for any onereligionor evenfor al religions. It gavereligion equal treatment, not special treatment, and
Black led his colleagues to uphold this practice in Everson in an opinion that powerfully stressed this
neutrality theme. The buses, Black repeatedly observed, were part of a"general program" that aided
all private nonprofit schools and children "regardless of their religion.” n110 The First Amendment
required neutrality, not hostility, towardsreligion: " State power isno moreto be used so asto handicap
religions, than it isto favor them." n111 Black's Everson opinion did contain some loose language in
places, but its key logic was sound, as was its holding on its facts. Likewise sound was Engel's
fundamental holding on its facts, striking down government-led prayer in public schools. Unlike the
buspolicy in Everson, Engel'sfactsflunked theequality/neutrality test: thevery ideaof government-led
prayer privileged religion as such, and [*1246] indeed openly took sides among religions in an
explicitly religious context. n112 In a notoriously marshy area of law, where so many Justices have
gotten lost, Black surefootedly reached the right result in both cases and largely for the right reasons.
The laws at issue in these two landmark cases were subtly but critically different--and Black acutely
saw the difference, leading the Court to properly affirm one law while condemning the other.

Sixth and last, the Warren Court revived a broad right of political expression, in cases like New
York Timesv. Sullivan. n113 Here, too, we might detect an equality theme, protecting outsidersfrom
the repression of governmental insiders. In any event, as we have seen, the idea of strong freedom of
political discourse, especialy for dissenters, isonethat Black had championed long before Sullivan--
again, before there was even such athing as the Warren Court.

But if al thisis so, why isBlack's leadership not widely noted today? n114 Part of the problem,
as | have repeatedly hinted, isthat one of Americas largest and most influential law schools, located
acrosstheriver from Fenway Park, hastended to root for its own--Holmes, Brandeis, Frankfurter, and
Brennan, most prominently. Far from being a Harvard man, Black was the leading antagonist of
Harvard's celebrated professor, Felix Frankfurter. When Frankfurter's star began to fade, it was easier
for many Harvard graduates to ssmply transfer their admiration to Brennan rather than to admit that
Black had been right all along. Indeed, Black's homespun style made it easy for mandarins to dismiss
him as simplistic. Also, most accounts of the Warren Court tend to begin with Warren's accession to
the Court, thereby excluding Black's pre-Warren opinions from the frame of analysis.

Finally, some modern scholars might seek to expand my list of six major Warren Court themes to
include the right of sexual privacy. The [*1247] key Warren Court case here is Griswold v.
Connecticut, n115anditishard to see Black asthe Court'sleader here--after all, hefamously dissented.
n116 But arobust vision of sexual privacy--for unmarried heterosexuals and for abortion-seekers but
not for gays engaged in sodomy-was the brainchild of the Burger Court more than the Warren Court.
n117 Whatever one thinks of these cases, wasn't there akernel of truth in Black's anxiety in Griswold



about judges using their own personal intuitions to invalidate acts of democratically accountable
legislatures? Perhaps Griswold might have been better (or at |east additionally) justified asan equality
case, in keeping with the Warren Court's general equality theme: the contraception law at issue in
Griswold imposed risks of pregnancy on women that men were not obliged to bear. No Connecticut
woman had ever voted for such alaw, which had been adopted long before woman suffrage came to
my home state. A more democracy-sensitive opinion might haveinvalidated the old law and remanded
the issue back to the state legislature, secure in the knowledge that modern women voters would not
allow modern legislators to enact extreme anti-contraception laws. (Even though women did not yet
have enough clout to remove the old law from the books, they could easily prevent the adoption of a
new law.) n118 Perhaps Black might have embraced such an approach, perhaps not. But even in
dissenting in a case that seems to us so obviously right on its facts, Black has something valuable to
teach us--namely, the desirability of anchoring judicial doctrineinthetext, history, and structure of the
document itself.

V. Stats, Style, and the Hall of Fame

Itistimeto sumup. Asl scoreit, Hugo Black compiled impressivelifetime statistics, and deserves
more credit than he has received for being the substantive leader of the Warren Court, giving it drive
and focus. Above and beyond each of his many substantive contributions, we should not miss Black's
general methodological insights and leadership. The Constitution is the people's document, not the
judges. It was ordained and established by "We the Peopl€" and amended over the years by the people,
often at the behest of mass movements of ordinary citizens--abolitionists, the Woman Suffrage
Movement, the Progressives, the 1960s Civil Rights and Y outh Movements. Black read this populist
document in populist ways, celebrating the rights of the people [*1248] and cautioning judgesto not
trust too much to their own wisdom. He believed in the Constitution--and he helped the rest of us
believein it, too. Like many of the great ones, he played the game with style.

Over the run of his extraordinary tenure on the Court, spanning five (!) decades, Black had many
bad days, of course. n119 So did all his colleagues. No Justice bats 1.000 or anything closeto it. But
very few have been as good as Hugo Black.
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