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Judicial Power in Russia: Through the Prism of
Administrative Justice

Peter H. Solomon Jr.

This article assesses the power of judges in Russia (on courts of general ju-
risdiction, arbitrazh courts, and military courts) in dealing with cases in which
the government or one of its officials is a party. Power, that is, the resources of
judges to make binding decisions, is understood as including jurisdiction,
discretion, and authority to ensure compliance. The article analyzes the dra-
matic growth of jurisdiction and caseload in administrative justice in post-
Soviet Russia to the year 2002 and examines how the courts have performed
in handling the review of actions by officials (including in the military), tax
cases, electoral disputes, and the legality of normative acts (both regulations
and laws of lower governments), especially in the late 1990s. High rates of
success for persons bringing suits against the government suggest that judges
were able by and large to adjudicate fairly and rule against the state. To a
considerable degree (but not always), those decisions were implemented
(more often than were constitutional and commercial decisions). Interestingly,
citizens who challenged the actions of officials in court had much more success
than those who brought complaints to the Procuracy. Finally, the article de-
velops an agenda for future research that would deepen understanding of the
significance of administrative justice in the Russian Federation and the power
of judges.

How powerful are judges and courts in Russia ten years after
the breakup of the USSR? Without answering this question, it is
hard to evaluate the ongoing process of judicial reform in the
Russian Federation.

That reform has highlighted the struggle to give judges in
Russia the basic elements of judicial independence, such as tenure
in office, financial security, and administration of their own affairs.
At the same time, Russian courts as a whole have acquired many
areas of new jurisdiction, ranging from constitutional matters to
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550 Judicial Power in Russia

commercial disputes, pretrial detention, and a wide variety of dis-
putes between citizens and the state (judicial review of adminis-
trative acts, regulations, and laws or what Russians call
administrative justice) (Solomon & Foglesong 2000). In addition
to these achievements of the Yeltsin period (1991-1998), judicial
reform gained momentum when President Vladimir Putin made it
a personal priority. In the first years of the new millennium, his
efforts led to major new financial support for the courts, the adop-
tion of three new procedural codes (criminal, civil, and arbitrazh),
and such major initiatives as the establishment of justice of the
peace courts and the expansion ofjury trials, not to speak of efforts
to improve the consistency of laws among the federal government,
the subjects of the federation (regions, territories, republics), and
municipalities. Among post-Soviet countries, Russia is engaging in
the most far-reaching judicial reform effort, and for this reason
alone it deserves special attention.

I have argued elsewhere that it was the combination of newly
won autonomy for judges and new power in the form of involve-
ment in matters of public import that led Putin to emphasize the
accountability of judges in his judicial reform program of 2001
(Solomon 2002, forthcoming). But thus far there has been little
scholarship on the nature of this power.' Nor has sufficient atten-
tion been paid in the literature on political and legal transitions to
the challenge of making courts in post-authoritarian settings inde-
pendent and powerful at the same time, arguably a crucial part of
the achievement of a modern legal order.2 More than other post-
Communist countries, Russia has tried to accomplish these two
goals simultaneously, despite the fact that making courts respon-
sible for matters of political or public importance may complicate
the realization ofjudicial independence by increasing the desire of
powerful persons to find ways of assuring decisions favorable to
their interests and needs. A full assessment of Russia's empower-
ment of its courts, which this article only initiates, will contribute to
an understanding of legal transitions more generally.

Here I explore a particular conception of judicial power (one
that may have general utility), distinguishing it from the inde-
pendence of judges and delineating its features. Then I explain
why administrative justice-or the handling by courts of citizen
complaints against officials, challenges to the legality of regulations
and laws, and electoral disputes-makes a useful focus for an

1 On the constitutional court, see Trochev 2002a, 2002b; on the commercial dispute

decisions by the arbitrazh courts, see Hendley 1998a.
2 Linz and Stepan (1996) recognize the importance of a strong legal order, including

courts, for the consolidation of democracy, but they do not explore how such a legal order
might come about. The most significant contributions to the theory of legal transition to
date address the problem of demand for law (Hendley 1999; Humphrey 2001).
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inquiry about judicial power. Finally, I examine the practice of
Russian courts in handling these cases.

Readers need to be aware that post-Soviet Russia in its first
decade had three separate court systems: the courts of general
jurisdiction, constitutional courts, and arbitrazh courts. The courts
of general jurisdiction, or regular courts, that hear all cases outside
of the jurisdiction of other courts, consist of a traditional hierarchy
of district courts, regional (and republican supreme) courts, and
the Supreme Court of the Russian Federation (RF) (to which were
added, starting in 2001, a new lower rung: the justices of the
peace), and a separate hierarchy of military courts. Constitutional
courts, with narrowly defined jurisdictions, consist of the Consti-
tutional Court of the RF (founded in 1991) and some dozen re-
publican constitutional and regional charter courts that belong to
the governments of republics and regions. The arbitrazh courts,
established in 1991 to hear disputes among firms and between
firms and the government, exist on the level of the region or re-
public, special districts of five or six regions, and the Higher
Arbitrazh Court. With the exception of republican constitutional
courts (regional charter courts) and justices of the peace, all courts
are federal bodies, legally funded by the federal government alone
and their judges selected and promoted by the president.

The Concept of Judicial Power

The power ofjudges consists of the resources that enable them
to make binding decisions in disputes. As such, judicial power may
be said to have three main dimensions: jurisdiction, discretion, and
authority (to ensure compliance). Judges or courts are powerful to
the extent that they have legal jurisdiction to hear disputes of
public importance (constitutional matters, administrative cases,
commercial cases, political crime, etc.). Sometimes authoritarian
regimes (Franco's Spain, late Tsarist Russia) succeeded in creating
relatively autonomous courts, but kept from those courts cases that
mattered to the regime (Wagner 1976; Solomon 1997). As Toharia
(1975) put it, Spain had courts that were independent but not
powerful. But jurisdiction alone does not make judges powerful.
They must also have the discretion within those areas of jurisdic-
tion to make significant choices, and the discretion of judges may
be restricted by their judicial or administrative superiors. Thus, in
the USSR and post-Soviet Russia, the supreme courts issued policy
directives known as "guiding explanations," specifying how judges
in lower courts were to apply particular laws. Guiding explanations
might deal with sentencing practices in criminal cases or with the
criteria to be used in examining particular kinds of civil disputes.
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Finally, the power ofjudges includes "authoritativeness," in the
words of Tyler and Mitchell, "the ability to secure public compli-
ance with judicial decisions" (1994:717). Judicial authority is con-
nected to the court's legitimacy and the reservoir of diffuse public
support for courts as institutions, as well as to variations in public
approval of a court's current work. New courts, and courts with
recently acquired jurisdiction, often have difficulty inducing com-
pliance. A good example is the Constitutional Court of the RF,
some of Whose ventures into areas of political controversy have
gone unrealized, as officials in the executive and legislative branch-
es and in the regions failed to make required changes in legislation.
For a time, the Russian Constitutional Court also had trouble get-
ting other courts to respect its rulings. At the same time, difficulties
in implementing debt collection decisions of the Russian arbitrazh
courts led to the establishment of a new service of bailiff-executors
(Trochev 2002; Konstitutsionnyi Sud RF 2001; Solomon & Fogle-
song 2000:Ch. 8; Kahn 2002).

While power consists of the resources that allow judges to make
authoritative decisions, independence refers to the mechanisms
that insulate members of the judiciary from pressures, external or
internal to it, that might affect the impartiality of their decisions.
Security of tenure, good salaries and well-funded courts, and con-
trol of at least key aspects of the administration of courts represent
basic protections. Also useful are limitations on the leverage of the
chairs of courts and on pressures associated with the judicial bu-
reaucracy, evaluation, and advancement in careers. Although the
power and independence of judges are distinct phenomena, they
can intersect and influence each other. For example, the failure to
insulate judges from potential influences on their conduct effec-
tively reduces their discretion in particular cases-the range of
choices that they feel free to make. To be sure, judges cannot and
should not be totally insulated from their environment and should
face some accountability for their choices. But there is a difference
between maintaining enough public support to protect the legit-
imacy of courts as institutions and deferring to powerful political
forces, inside or outside of government.

How much power judges in a country or on a particular court
possess is not within their control. The term empowerment of the
courts is useful, in that jurisdiction, discretion, and authority all
reflect the actions of others-politicians, chiefs of the courts, bu-
reaucrats, and the public at large. Formally, jurisdiction is con-
ferred upon courts by legislatures, and in practice the flow of cases
within any particular mandate depends upon decisions of peti-
tioners to bring their complaints to the courts (rather than another
place). Discretion also starts with law, but, as we have seen, it de-
pends in practice upon the degree to which judges are insulated
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from improper influences. (In this limited sense, judicial inde-
pendence may serve as a constituting element of judicial power.)
The authoritativeness of judicial decisions or the readiness of gov-
ernment officials and members of the public to comply stems from
a mixture of ingrained attitudes toward courts and short-term cal-
culations. At the same time, the conduct ofjudges also matters. The
more that the public, including parties to cases, perceives the
courts as fair and impartial, the greater the authority of judges.

Assessing the power of judges in a particular setting is a chal-
lenging task. On the one hand, it involves exploring the nature of
each particular resource-jurisdiction, discretion, and authori-
ty-in law and in practice, probing the realities that may limit
jurisdiction or discretion and may reduce the court's authorita-
tiveness with the public or officials. On the other hand, one might
also examine how judges exercise the power that they have, that is,
use their resources in hearing cases, and in turn how that process
affects their power. In this analysis of administrative justice in Rus-
sia, I do some of both, but I contend that a deeper understanding
of these matters calls for field research to create relevant data.

Administrative Justice as a Focus

Apart from the constitutional sphere, administrative justice in
Russia includes some of the most important aspects of public life.
These include challenges to the legality of decisions taken by of-
ficials affecting the rights and freedoms of citizens, including by
police and local government, tax and customs officials, and officers
in the armed forces. Also included in the administrative sphere are
challenges to the legality of normative acts, brought by citizens or
procurators, and disputes relating to elections. Much of this juris-
diction did not exist in Russia before 1993, and caseloads relating
to administrative-legal relations grew constantly through the rest of
the decade and as of 2003 were still on the rise. Unlike the Con-
stitutional Court of the RF (and the regional constitutional courts),
whose strengths and weaknesses (including problems of compli-
ance) have been the object of serious study, the actual handling of
administrative disputes by courts of general jurisdiction, arbitrazh
and military courts has received little analysis, in Russia or abroad.3

Further, administrative justice differs from constitutional adju-
dication in fitting more naturally into the civil law tradition and
being more consistent with the rechtsstaat ideal associated with that
tradition (Merryman 1985; Unger 1976; Starilov 2001:198-203).
To be sure, judicial scrutiny of challenges to acts of officials has

3 Starilov (2001) provides the best overview.
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involved the exercise of more power than French politicians have
been willing to entrust to the courts, for example, and adminis-
trative tribunals are now located within the executive branch. But
in other civil law countries, administrative courts stand as part of
the court system. Moreover, the task of keeping normative acts
consistent with one another and assuring that officials at all levels
act in accordance with legislation has served to advance the cause of
legal positivism and does not involve the invocation of legal prin-
ciples outside or beyond the state. In form at least, administrative
justice calls for the application of laws more than the creation of
legal rules. In other words, in a country like Russia, for which the
development of simple hierarchy of legal norms has remained
challenging and much sought after by the political leadership of
Vladimir Putin, the short-term prospects for the development of
judicial power in the administrative realm may be greater than they
are in the constitutional one, especially with regard to compliance.

In the Soviet period, supervision of public administration by
officials of the procuracy served as a substitute for administrative
justice. While courts had a small area of jurisdiction regarding cit-
izen complaints, members of the public could turn to the procuracy
to challenge almost any act taken by an official. (Note that the
procuracy retains the right to handle citizen complaints and does
so for a large number of citizens to this day. We will compare its
activity with that of the courts.) In practice, procurators helped
citizen complainants (with authoritative protests to the officials and
agencies involved) primarily in those subject areas that were not
politically sensitive (such as policing dissidents) and where the in-
terests of the state coincided with those of the citizen complainants.
Procuracy reviews of citizen complaints helped ensure that officials
operating the welfare state (labor protection, pensions, housing)
observed legal norms (Smith 1978, 1997).

The Development of Administrative Justice in Russia

By 2002, the courts of the RF, taken as a group, had a large
administrative jurisdiction and were hearing a substantial and
growing number of cases that involved disputes between citizens
and state agencies or officials (close to half a million in total). (This
is not counting trials of "administrative offenses," violations of laws
and regulations that did not qualify as criminal.) The development
of this jurisdiction and its use by citizens occurred gradually over
the course of fifteen years.

The promoters of judicial review of administrative acts in the
USSR had no tradition of administrative justice to revive. Before
World War I, liberal jurists in Russia had pushed for judicial review,
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and in 1917 the provisional government approved the establish-
ment of administrative courts, but the Bolshevik Revolution inter-
vened before they could be established. Under the Bolsheviks,
discussion of such courts continued, but by the mid-1920s the idea
of a broad judicial review had been rejected (Khamaneva 1997:76-
83; Starilov 2001:1-11). Over the years courts gained the right to
review a short list of specific complaints. The 1964 Civil Procedure
Code of the RSFSR listed among others these complaints: errors in
electoral disputes, seizure of property to cover unpaid taxes, fines
and license suspensions imposed by the police, the actions of ju-
dicial enforcers (implementing debt collection decisions), and cer-
tain complaints against housing officials (Treushnikov 1997). As of
1980, courts were hearing annually around 11,000 such cases, es-
pecially against tax collectors (90%) and the police (9%) (Barry
1978:249-50; Oda 1984:124-25). However, in the 1970s Soviet le-
gal scholars had already begun discussing the expansion of the
scope of judicial review of administrative acts and in 1977 suc-
ceeded in securing a entry for this subject in the 1977 Constitution
of the USSR (Article 58) (Sharlet 1978:94-95; Barry 1978; Chechot
1973; Salishcheva 1970). In the decade that followed, Soviet jurists
sought the extension ofjudicial review to acts of state compulsion
(such as compulsory treatment for alcoholism and the razing of
structures) and acts of omission (failure to give residence permits
or housing), but no extension took place until the Gorbachev period.

The starting point was the adoption in 1987 of the first of a
series of laws establishing the right of citizens to complain to courts
about illegal actions of officials that affected their rights and free-
doms and of courts to hear such complaints (Zakon SSSR "0
poriadke obzhalovaniia v sud nepravomernykh deistvii ..

ot 30.06.1987). The 1987 law (from the Soviet period) did not
apply to decisions taken in the name of a collegial body, and it
required that the complainant exhaust all administrative remedies
before turning to the courts (Barry 1989). A 1989 law eliminated
the first of these constraints (Zakon SSSR "0 poriadke obzhalova-
niia v sud nepravomernykh deistvii.. ot 2.11.1989), and finally
in April 1993 the Russian government removed the second, in the
process creating a broadly based right to judicial review of actions
and inactions by officials (Zakon RF "Ob obzhalovanii v sud deistvii
... " ot 27.04.1993). In 1995, the target of complaint was ex-
panded from "officials" (dolzhnostnye litsa), or persons in responsi-
ble positions, to any and all government employees (sluzhashchie),
and complainants gained the right to receive, or at least see, doc-
uments and materials that related to their rights (Khamaneva
1997:100-15; Federalnyi zakon "0 vnesenii izmenenii i dopolnenii
v Zakon RF 'Ob obzhalovanii v sud deistvii . . . '" ot 15.11.1995).
As is discussed below, Russians found much to complain about, and
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