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OFFICE OF THE DUANE AND KELLY ROBERTS DEAN

April 14, 2009

Senator John F. Kerry, Chairman

Senator Richard G. Lugar, Ranking Member
Committee on Foreign Relations

U.S. Senate

Dirksen Senate Office Building
Washington, DC 20510-6225

Dear Chairman Kerry and Senator Lugar:

In the swirl of discussion concerning the nomination of Harold Koh, it is my privilege to
commend him heartily to you for your favorable consideration and action in the discharge of your
constitutional duties of advice and consent. In a word, the President's nomination of Harold
Koh deserves to be honored and respected. For our part as Americans who love our country, we
should be grateful that such an extraordinarily talented lawyer and scholar is willing to leave the
Deanship at his beloved Yale Law School and take on this important, but sacrificial form of service
to our nation,

My recommendation of Harold comes from deep, and longstanding, firsthand
knowledge. We have been vigorous adversaries in litigation. We embrace different perspectives
about a variety of substantive issues. As citizens, we no doubt vote quite differently. But based
upon my two decades of interaction with Harold, I am firmly convinced that Harold is
extraordinarily well qualified to serve with great distinction in the post of Legal Advisor.

Harold's background is, of course, the very essence of the American dream. That great
story needs no repetition. What I can speak to more personally is Harold Koh the passionate,
idealistic litigator serving on behalf of causes in which he fervently believes. Harold embraces,
deeply, a vision of the goodness of America, and the ideals of a nation, ruled, abidingly, by law.

That strongly-held, admirably sincere set of beliefs led Harold, as a professor at Yale, to play
a pivotally important role in court in challenging President George H.W. Bush's policies with
respect to interdicting Haitian immigrants seeking to leave their impoverished country and
hopefully find a new life in our country. It fell to me, during my service at the Justice Department
under President Bush '41, to defend that policy in the federal courts. It was my privilege to do so,
especially since I believed in both the lawfulness and morality of the interdiction policy. In short,
Harold and I embraced diametrically opposed positions. Yet, throughout the hard-fought
litigation, Harold was the ideal lawyer of consummate ability, rock-ribbed integrity
and thoroughgoing civility. He no doubt felt, powerfully, that the Administration's policy vis-a-vis
Haiti was wrong as a matter of law, but even worse bespoke a betrayal of the humane values
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that should characterize our nation of immigrants. Again, I took a decidedly more benign view of
what President Bush was seeking to accomplish. And so it was that, throughout the fast-moving
litigation, Harold struck hard blows, but those blows were always fair. And he faithfully
maintained, even in the height of great emotion that swirled about us, a demeanor of calm
professionalism that marks the legal profession at its very best.

Harold Koh, in short, is not only a great lawyer, but a truly great man of irreproachable
integrity. And thus the President, especially in the quintessentially presidential duty of fashioning
and carrying out the nation's foreign policy, should be deemed entitled to have this upright,
highly qualified individual serving at the State Department in the pivotal role of Legal Advisor.
Elections have consequences. In my view, one consequence is that, in shaping the contours of the
Executive Branch, the President enjoys a strong presumption that his choice be honored.

As to Harold's various statements, speeches and the like, this I know: What an academic
writes or says as an academic is one thing. But quite another is the solemn taking of the oath of
office to uphold and defend the Constitution of the United States. That life-changing event
carries with it an abiding responsibility to be faithful to the law as it is ~ not as one might, as an
academic, wish it to be. And thus, the integral elements of professional integrity and fidelity to law
are the decisive traits that should, in my view, weigh most heavily in the assessment of an
extraordinarily distinguished nominee such as Harold. In particular, subordinate officials of the
Executive Branch owe their bedrock duty to the Constitution and law as they receive it. The oath
of office, and the obligations flowing from service at the pleasure of the President, combine to
inculcate Executive Branch officials with an humbling, less self-centered worldview. There is only
one President, and the Constitution ~ as authoritatively interpreted by the courts ~ is the governing
instrument, not one's personal views. Finally, of course, the Article I branch enjoys the continuing
opportunity ~ and obligation ~ to ensure that fidelity to constitutional and other substantive legal
norms is the order of the day throughout the Executive Branch.

Because of his great talents and his high character, Harold Koh should be confirmed.

Respectfully submitted,
Pl S

Kenneth W. Starr
Duane and Kelly Roberts Dean
and Professor of Law



