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1. Introduction

This piece will take on the social equity problems that are posed by Chile’s water system,
designed to safeguard the Fundamental Rights of all human beings to water, environmental
protection, and the rights of indigenous peoples. We observe that these problems of social equity
arise due to the fact that the Chilean model, supported by a robust regime of private water rights
traded freely in the market of goods and services, has deprived of access to water those who
cannot compete in the market -- disadvantaged sectors in particular -- and has debilitated the
administration’s regulatory capabilities to secure environmental, social, and economic equality in

the use and administration of hydro-resources.

Thirty-two years after taking effect, it is a fact contested by a diverse array of
international courts and subject-matter experts,* that this model of administration presents
serious structural weaknesses in terms of concentration of wealth, social equality, environmental
protection, administration of watersheds, prioritizing and/or coordinating multiple water uses,

and conflict resolution.

There is ample consensus that the problems of equality posed by the Chilean water model

are most critical in zones of hydro-stress such as those that are found in the country’s northern

I BANCO MUNDIAL (2011 y 2013).
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macro-zone.? Nevertheless, as a consequence of the problems posed by the concentration of
ownership of the resource, the scarcity generated by persistent drought in wide zones throughout
the national territory due to the impact of climate change and environmental deterioration of the
watershed and its associated eco-system — itself a result of over-exploitation of the resource --
the aforementioned problems of equality and sustainability of the water system have become

extensive throughout practically all the regions of Chile.

The importance and relevance of the article to the Chilean legal debate is unquestionable,
as it will allow for and provide input for the parliamentary debate in which the reform of the
water system is being argued. This is happening at the statutory (bulletin 7543-12) and
constitutional (bulletin 6124-09, 6141-09, 6254-09, 6697-09, 7108-07, 8355-07, and 9321-12)
levels. And in the center of the debate is the correction of the problems of social equality posed

by the water system, and the protection of the environment and indigenous rights.

1.1 Theoretical Framework

Applying the notion of Fundamental Rights® to the Right to Water, in line with Ferrajoli,
allows us to: First, differentiate it from inherited rights, the latter concept being that which
underlies the model of private rights to water and which is a characteristic of the Chilean model.
While the former concept refers to all human beings as subjects endowed with the status of
persons, inherited rights allude to their individual ownership, exclusive of others.* Second, in
belonging to everyone, Fundamental Rights form the foundation and parameters of legal equality
in the distribution of and access to social goods, as is the case with water, because of which they
are a substantive condition of democracy. Third, the super-national character of these rights
which are conferred independently of a citizen’s entitlements, and the enshrinement of those
rights into international law by international conventions to which States have adhered, are
beginning to form normative foundations of at least the idea of an international democracy which
has chosen to recognize the Right to Water among other human rights. And fourth, by
conceptualizing it as a Fundamental Right, a logical relationship is implied between the right and

2 DIRECCION GENERAL DE AGUAS (2010).

* FERRAJOLI L. (2004 [1999] ) p. 37.

* Respecto a la extension del concepto a los pueblos se pronuncia explicitamente el autor. FERRAJOLI L. Ibidem,
154,
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its guarantee which assures its justiciability, but which, at the same time, poses the idea that from
the absence of the corresponding guarantees one would not deduce the inexistence of the right,
but rather, the failure to observe affirmatively stipulated rights, in our case, the Right to Water,
which creates a kind of metaphorical illegally dry reservoir, which must be filled to over-flowing

by means of legislation.®

2. Policies and the legal basis of the Chilean Water System

The legal framework of water regulation in Chile is established in the Political Constitution
of the Republic (PCR),® in D.L. N° 2.603 de 1979, in the Water Code® and in the Civil Code.®

This system of water regulation is structured based on a system of very robust rights to
enjoyment of water (REW), on ownership of entitlement to the right and the administration of a
water market to assign its uses to the greatest value, and on limited regulatory mechanisms and
an active role for judicial power to resolve controversies and make decisions concerning the
distribution of water.'® This model maintains the general declaration of publification or public
demanialidad of terrestrial waters, notions that the doctrine has assigned to the legal condition of
water as a “national good for public use.” Nevertheless, in the practice, the work of
administering the water system, a role which belongs to the General Director of Water (GDW),
has been reduced to construing or recognizing those REWs which sustain the system of water
administration in Chile. The principles which guide this system of regulating water in Chile are
the free circulation of REWs in the market of goods and services, and the legal security granted
to them as the mechanism of assignment and exercise of the exclusive rights of entitlement to

use, enjoyment, and disposition of a certain volume of water.

This regulatory framework has been complemented by other norms, some tasked with the

regulation of specific spheres of water policy and the assignment of water to certain productive

® Ibidem, 42.

® Articulo 19 N° 23y 24 inciso final, Constitucién Politica de la Republica (CPR).

" Esta norma modifica y complementa el Acta Constitucional N° 3, que establece normas sobre derechos de
aprovechamiento de aguas y faculta al Presidente de la Republica para que establezca el régimen juridico general de
aguas.

8 D.L. 1.122, de 1981 y sus posteriores modificaciones, efectuada a través de la Ley N° 19.145 de 1993, sobre
proteccion de vegas y bofedales en la | y Il Regidn, la Ley N° 20.017 de 2005, que modifica el Codigo de Aguas,
modificada a su turno por la Ley 20.099 de 2006.

° Articulo 595, Cédigo Civil.

1 BANCO MUNDIAL (2013) p. 10.
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sectors, such as: agriculture,** mining,** geothermal energy,*® aquaculture,** forestry,”® and
hydroelectricity,® or to correct the gaps in the Chilean water market, specifically by eliminating
some barriers to access in the most overlooked sectors of the population by way of instituting
subsidy mechanisms.!” Others are tasked with safeguarding the rights of certain vulnerable
groups, as in the case of indigenous peoples, whose rights are protected by a specific statute on

fundamental rights;*® in this same vein, there are also norms of environmental protection.®

These corrections notwithstanding, the State, in accord with its privatized orientation, has
predominantly abdicated its role as an intervener [regulator and planner] charged with
maximizing social wellbeing and guaranteeing the benefits of development to all. It is worth
mentioning that this goal of integration is a constitutional principal derived from the Social

ey N° 18.450 de Fomento al Riego, modificada por la Ley 20.705 de 2013.

12 ey N° 18.248 de 1983, que establece el Cddigo de Mineria; la Ley N° 18.097, Organica Constitucional sobre
Concesiones Mineras.

3 ey N° 19.657 del afio 2000 sobre Concesiones Geotérmicas.

ey N° 18.892, Ley General de Pesca y acuicultura, de 1989 y sus modificaciones (Decreto Supremo 430 de 1991,
del Ministerio de Economia, Fomento y Reconstruccion, que fija el texto refundido, coordinado y sistematizado de
la Ley 18.892, Ley 19.713 de 2001, que establece como medida de administracién el limite maximo de captura por
armador a las principales pesquerias industriales nacionales y Ley N° 20.632 de 2012, que modifica la Ley General
de Pesca y Acuicultura, sobre Asociacion de Pescadores Artesanales, Inscripcion de Recursos Marinos y Extension
de Area de Operacion Artesanal). Para los efectos de la regulacion de los cuerpos de agua dulce, &mbito de estudio
de esta tesis, tienen particular importancia las modificaciones al régimen que regula la acuicultura y que estan
establecidos en los siguientes cuerpos legales: Ley N° 20.091 Modifica la Ley General de Pesca y Acuicultura en
Materia de Acuicultura; Ley N° 20.434, Modifica la Ley General de Pesca y Acuicultura, en Materia de
Acuicultura. (F.D.O. 08/04/2010); Ley N° 20.583 Modifica la Ley General de Pesca y Acuicultura en Normas
Sanitarias y de Ordenamiento Territorial Para las Concesiones de Acuicultura; Ley N° 20.597, Modifica la Ley
General de Pesca y Acuicultura en Materia de Fondo para la Pesca Artesanal, crea la Comisién Nacional de
Acuicultura y los Consejos Zonales de Pesca que indica, y otras Materias y Modifica otros Cuerpos Legales
Relacionados. (F.D.O. 03/08/2012).

15 Decreto Ley 701 de 1974, sobre Fomento Forestal y sus modificaciones y la Ley N° 20.283 sobre recuperacion de
Bosque Nativo y Fomento Forestal de 2008.

18 Decreto con fuerza de ley N°1, de 1982, del Ministerio de Mineria, Ley General de Servicios Eléctricos, cuyo
texto refundido, coordinado y sistematizado fue fijado por el decreto con fuerza de ley N°4, de 2007, del Ministerio
de Economia, Fomento y Reconstruccion decreto con fuerza de ley N°4, de 2007, del Ministerio de Economia,
Fomento y Reconstruccion. Modificado por la Ley 20.701 de 2013, que fija el procedimiento sobre concesiones
eléctricas.

7 En efecto, se ha establecido un sistema de subsidios para garantizar el acceso al agua potable y al saneamiento,
regulado en la Ley de Subsidios N°18.778 y su Reglamento fijado por Decreto Supremo N°195 de 1998 del
Ministerio de Hacienda. Complementariamente, la ley N° 19.949 establecié un sistema de proteccién social para
familias en situacion de extrema pobreza denominado "Chile Solidario", existe una cantidad adicional de subsidios
al consumo de agua potable y alcantarillado, que cubren el 100% de los primeros 15 metros cibicos de consumo.

18 ey N° 19.253 de 1993, sobre Proteccién, Fomento y Desarrollo de los Indigenas y Convenio 169 sobre Pueblos
Indigenas y Tribales de la OIT.

9 Articulo 19 N° 8, CPR y la Ley N° 19.300 de 1994, sobre Bases del Medio Ambiente, modificada por la Ley
20.417 de 2010.
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State,”® and that it is explicitly recognized in Artilcle 1° of the CPR, which recognizes that all
persons possess freedom and equality in dignity and rights and explicitly that “ ... [t]he State is
at the service of the human person and its end is to promote the common good, for which it
should contribute to the creation of social conditions which permit to each and every one of the
members of the national community the best spiritual and material realization possible, with
ample respect to the rights and guarantees that this Constitution establishes. It is the duty of the
State to safeguard the national security, give protection to the population and the family, tend to
its strengthening, promote the harmonious integration of all the Nation’s sectors, and assure the

right of the people to participate equally in the opportunities of national life.”

This principle should direct the interpretation of the whole Constitution; the legal
consequence of this constitutional norm, read conjointly with the norms of recognition of
fundamental rights, requires (not just permits) minimal actions directed at avoiding social

exclusion.?*

The national doctrine circumscribes the study of water rights to the CPR’s norms which
codify private property REWSs,* in D.L. 2.603 of 1979 and the Water Code of 1981, cited above,
which are recognized as the sole sources of the right to water.?* Having as an analytic base the
epistemological foundations of said laws, it attempts to examine the “dogmatic nucleus”?* of the
Chilean right to water, to both offer, “[...] a more coherent and rational interpretation and
application of the right that is in force,” and provide dogmatic autonomy in this branch of law,?
that which which in the end justifies the neoliberal orientation of the Chilean system of water

regulation.

Under this conception it is sustained:?® first, that the Right to Water in Chile is an
autonomous discipline that responds to a specific structure of guiding principles that form its
institutional bases; second, that even if there is a permanent intersection of the public right and

the private right in the dogmatic development of the discipline, that distinction would be

% ESCOBAR ROCCA G. (2012)

2! Ibidem, 369.

22 Articulo 19 N° 24, CPR.

2 VERGARA BLANCO A.(2011) p. 57; ROJAS C. (2011) p. 12 — 13; RIVERA D. (2013) p. 33,
*\VERGARA BLANCO A. (2011) p. 57.

% |bidem, 57

% |bidem 61 — 66. V. t., ROJAS C. (2011) p. 19 - 21 y RIVERA D. (2013) p. 38 - 39.
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superseded by the principle of constitutional supremacy which assures, by means of the
constitutional guarantee of rights to property®’ and the guiding principles and the institutional
bases of the Right to Water, that that which conforms to constitutional text also conforms to the
neoliberal economic model; and third, that in conforming to these principles, the dogmatic
nucleus of the Chilean Right to Water would be codified by “[...] the publicate which operates
in the sector, of the ulterior application of the institution of the concession, of that which leads

to a legal relationship and a specialized right to enjoyment of water in favor of individuals.”?

For our part, we hold that the right to water forms a part of the broader national legal
universe, whose normative contents we analyze below, and also a part of international law, in
particular those norms and principals which emanate from the international law of human rights,
which offer a distinct perspective on the dogmatic interpretation of the Right to Water, in
conformity with those principles which emanate from the focus on Fundamental rights and the

notion of the Social State, which we have developed above.

2.1 The propertification of the Right to Enjoyment of Water in the Chilean
Constitution and the guarantees of constitutional supremacy

The Chilean constitution discusses water in the framework of regulation of Fundamental
Rights®® which are established in Chapter IlI, titled, “Of constitutional rights and duties.”
Consistent with the neoliberal orientation which makes up the ideological ceiling of the
Constitution,* the constitutional text limits itself to recognizing the right of particular individuals
to access water and guarantees the stability and supremacy of this right by means of the

fundamental right to property.

This institutional model, as has been signaled in the previous passages, was established
by Article 19 N° 24, in the final part of the CPR in the following terms:

“The rights of individuals to water, recognized and constituted in conformity with the

law, grant to their holders ownership over them.”

27 Articulo 19 N° 24, CPR.

* VERGARA BLANCO A. (2011) p. 67.

* FERRAJOLI L., (2004 [1999]) p. 37 y 42.

% ZUNIGA F. (2006) p. 406. V. t., BAUER C (2004) p. 62 — 65; BUSTOS R. (2012) p. 52 — 57.
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In this way the Chilean constitution configures the legal framework for a model of a
market of water rights, defining an individual property right which permits owners of the right
access to water — a right which, with the legacy of the issuance of the Water Code, becomes the
REW.

It has to do with a type of right to property over an intangible thing* -- the REW -- , and
enjoys all the guarantees that the Constitution confers on the right to property, a right which
under the ideological framework of the Fundamental Charter of 1980 is a guarantee of utmost
protection, extending the scope of the protection of property to all classes of subjective
ownership. Thus, the concept completely permeates judicial reasoning and the constitutional
doctrine of privatization, divorced entirely from the principles of equality and solidarity which
are more typical of the legal nature of this type of right, as much in its formulation as an

economic right as in its formulation as a social right.*

We should keep in mind that the right to property in the Constitution has a more robust
dimension than that assigned to the other Fundamental Rights,* in particular those of a social
nature, and this is clear from the model of judicial protection of rights, guaranteed by way of the

recognition of the Resource of Protection.*

Moreover, the PCR, in applying the right to property as a guarantee to REW, bestows
ownership of a legal carve out that protects the right to commit whatever arbitrary or illegal act
which involves privation, disturbance, or threat, so long as it is in legitimate exercise of the right
to property and to the guarantees that form the essence of one’s REW. This applies equally to the
methods of acquiring property and the use and enjoyment of property, as it does to the regulation

of the authority of expropriation.®

The “no affectation of rights in their essence” requirement imposed by the Constitution of
1980 in Article 19 Number 26 is an attempt to provide a constitutional guarantee superior to the
right to property. An analysis of the true history of the establishment of the norm shows that

those who were responsible for the text’s composition were persistent in establishing a limit to

%! Articulo 19 N° 24, CPR; Articulo 583 del Cédigo Civil.

%2 BUSTOS R. (2012) p. 67.

%% El derecho ha sido reconocido y ampliamente regulado en el Capitulo de los derechos fundamentales en tres
preceptos constitucionales, articulo 19 N° 23, 24 y 25, CPR.

* BUSTOS (2012) p. 58.

% Articulo 19 N° 24, inciso 2 y 3, CPR.
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the authority granted to the legislature to regulate the methods of acquiring property, and its use
and enjoyment; thus we have its configuration in a separate article.*® In constitutional dogma,
this principle acts as a limit to sovereignty, such that it prohibits the constituent power and the
legislator from violating the essential nucleus of fundamental rights. Moreover, it acts as a
parameter of constitutionality and as a basic norm of interpretation of the rights enshrined in the
Constitution. An adequate interpretation of the essential nucleus of the right to property,
nevertheless, must consider that the PCR recognizes the social function of property and
authorizes the legislature to impose, in the achievement of this superior value, limitations and
obligations on property that support the general interests of the Nation, national security, utility,
and public health and the conservation of environmental heritage,*’ all of which — save for the
reference to national security — give insight into democratic values of the Social State.

A pragmatic example of the limitations imposed on property for the sake of social utility
are those which come from environmental regulation. The tendency is not to consider this type of
regulation to be expropriation, and therefore it requires no indemnification.® Nevertheless, it
continues to be a point of debate, this so-called, “indirect expropriation” as a consequence of the
regulations derived from the social utility of property in other spheres.*

The Constitution does not expound on the legal nature of water. Nevertheless, Article 19
Number 23, recognizes the freedom to acquire dominion over all classes of goods, except those
which nature has made common to all men or which must belong to the whole Nation, and the
law declares it so. This conception allows one to maintain the position that the notion of
demanialidad of water that is touched upon in the Civil Code and, later, in the Water Code of
1981, which we analyzed above, is consistent with the concept of the nature of water as a

national good of public use, ownership of which belongs to the nation, and therefore, is outside

% CELUME T. (2013) p. 147 - 158.

*” Articulo 19 N° 24, inciso 2°, CPR.

% Asi, se estipula en el Tratado de libre comercio suscrito por Chile con EE.UU., capitulo X sobre Proteccién de
Inversiones, articulo 10.12.

** El tema ha cobrado relevancia en los ltimos afios en el plano internacional. Una expropiacion indirecta, también
denominada “expropiacion regulatoria” se da en los casos en que el Estado priva a una persona del aprovechamiento
de su propiedad mediante la aplicacion de regulaciones que no producen un cambio en la titularidad del dominio. El
primer precedente en torno al concepto de expropiacion regulatoria se atribuye al magistrado de la Corte Suprema de
EE.UU. Oliver Wendell Holmes que en 1992 redact6 la decision del caso “Pennsylvania Coal Company v. Mahon”
(260 U.S. 393 (1922), quién sefialé que si una normativa regulaba en forma tan restrictiva que el propietario era
privado del aprovechamiento econdmico de su tierra, esta normativa equivalia a una expropiacion de acuerdo a la
quinta enmienda de la Constitucion de los EE.UU.
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human commerce so that it is dedicated to the service of the superior interests that emanate from
its particular legal condition.

Even so, the rights that emanate from the demanialidad condition of water and those
interests that are hidden within this legal category, do not fit within the Chilean constitutional

framework of safeguards which protect the REW of individuals.

2.2. The human right to water as a fundamental right in the Chilean Constitution

Nevertheless, from the propertification of the right of individuals to access water in the PCR,
as analyzed in the Charter of 1980 with a focus on fundamental rights, we can sustain that the
charter recognizes the Right to Water, like the right to life, as a right derived from the general
guarantee of environmental protection, and as a specific right of indigenous people and other
traditional users, as well as an Economic, Social, and Cultural (ESC) right, in conformity with
the formulation of the right bestowed by the international human right instruments that Chile has
ratified. The recognition of the Right to Water as a Fundamental Right in the PCR is supported
by the constitutional bloc of fundamental rights, as a rule of recognition of the sub-system of

fundamental rights.*°

The concept is taken up in articles 1, 5, and 19 of the constitutional text.** In particular, we
base our analysis in article five, section 2, and in doing so assume that treaty-based international
human rights law, validly incorporated in domestic law by means of its ratification, codified in
article 54 of the PCR, constitutes a binding normative body of preferential application in
domestic law,* which sets itself up as a limit on the Chilean system of water regulation and,
since it has constitutional standing,*® radiates throughout the entire legal system.**

With respect to the validity of these rights in Chile, all international human rights instruments

that make up the right to water have been ratified and are valid in the Chilean legal system.*

“ FERRAJOLI L. (2004 [1999]) p. 65 y 66.

“I NOGUEIRA H. (2012) p. 223.

*? Ibidem,. 233. V. t. RUIZ TAGLE P. ( 2009) p. 32.

“ NASH C. (2012) p. 20 — 23. V. t., BERTELSEN R. (mayo-agosto 1996) p. 211 - 222; PFEFFER E. (2003) p.
471; GAETE E. (1996) p. 266; RIBERA T. (2007) p. 89 — 118.

*“ NOGUEIRA H. (2012) p. 223.

%> Cabe reiterar que el Gnico instrumento de derechos humanos relevante en la materia que no ha sido ratificado por
el Estado de Chile es el Protocolo Adicional a la Convencién Americana sobre Derechos Humanos en materia de
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These international agreements are a complement* to the catalogue of fundamental rights in the

147

Chilean Constitution which make up a “Constitutional Bloc,”"" the clause which Dulitzky has

dubbed the “[...] recognizer of implicit or un-enumerated rights.”*®

1,°° which

The Supreme Court has ruled along this line,* as has the Constitutional Tribuna
has recognized in the constitutional bloc those rights which are implicit among fundamental
rights and which accord with the doctrine that, “[...] there can be deduced values, principles,
ends, and historical reasons that feed into positive rights in constitutional and international
law.”™!

The jurisprudential analysis evidences a clear tendency in favor of the incorporation of
international human rights norms into the constitutional text,>® and, similarly of their use as a
hermeneutic element for the interpretation of the constitutional catalogue of fundamental

rights.*

Derechos Economicos, Sociales y Culturales “Protocolo de San Salvador”, que entro en vigor el 16 de noviembre de
1999, que reconoce a toda persona el derecho a vivir en un medio ambiente sano y a contar con servicios publicos
bésicos, articulo 11 (1). Chile ha suscrito la mayoria de los Tratados Internacionales que ser pronuncian
explicitamente sobre el derecho al agua potable y saneamiento: la Convencién sobre los Derechos del Nifio, articulo
14; la Convencion sobre la eliminacién de todas las formas de discriminacion contra la mujer, articulo 14 (2); la
Convencidn sobre los derechos de las personas con discapacidad, articulo 28; el Convenio N° 161 de la
Organizacidn Internacional del Trabajo (OIT) sobre los servicios de salud en el trabajo, 1985, articulo 5. Ademas, ha
suscrito y ratificado el Pacto de Derechos Econémicos, Sociales y Culturales, (PDESC) de 1966, por medio del cual
la Comunidad Internacional ha reconocido el Derecho al Agua como derecho social. Asi en el afio 2002, el Comité
de Derechos Econdmicos., Sociales y Culturales, encargado de la adopcién del PDESC, adoptd una Observacion
General sindicada con el N° 15, que se sustenta en lo dispuesto en los articulos 11 y 12 del PDESC y que especifica
el contenido sustantivo del derecho y las obligaciones que en la materia impone el tratado a los Estados suscriptores.
También ha ratificado el Convenio 169 sobre Pueblos Indigenas y Tribales de 1989, que reconoce el derecho de los
pueblos indigenas a la integridad de su medio ambiente, articulo 4. Este derecho de los Pueblos Indigenas a la
integridad de sus ecosistemas también han sido reconocidos en el articulo 8 j) de la Convencidn sobre Biodiversidad
y en la Agenda 21, Capitulo 18 y 26, ambos instrumentos adoptados en el marco de la Conferencia Mundial sobre el
Medio Ambiente y el Desarrollo, celebrada en Rio de Janeiro en 1992

“® Sobre la relacién de complementariedad entre el Derecho Internacional y Nacional, véase CANCADO
TRINCADE A. (2001) p. 273.

“ NASH C. (2008) p. 179; UPRIMNY R. (2006) p. 31.

* DULITZKY A. (1996) p.145. NOGUEIRA H. (2012) p. 226.

** Corte Suprema, causa rol N° 469 — 1998, sentencia de 9 de septiembre de 1998; Corte Suprema, causa rol N° 559
— 2004, sentencia de 13 de diciembre de 2006, considerando 22°; Corte Suprema, causa rol N° 2506 — 2009,
sentencia de 9 de junio de 2009.

*® Tribunal Constitucional, causa rol N° 226, sentencia de 30 de octubre de 1995, considerando 25°; Tribunal
Constitucional, causa rol N° 815, sentencia de 14 de agosto de 2008, considerandos 9° a 11°; Tribunal
Constitucional, causa rol N° 1340, sentencia de 29 de noviembre de 2009.

> NOGUEIRA H. (2012) p. 228.

> NOGUEIRA H. (2012) p. 228.

> Corte Suprema, causa rol N° 876 — 2008, sentencia de 4 de mayo de 2008, considerando 2°; Corte Suprema causa
rol N° 9758 — 2009, sentencia de 13 de abril de 2008, considerando 18; Corte Suprema, causa rol N° 6811 — 2008,
sentencia de 11 de noviembre de 2008, considerando 3°; Corte Suprema, causa rol N° 696 — 2008, sentencia de 25
de mayo de 2009, considerando 11°.

10
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In the area of the recognition of indigenous rights, the Appellate Court of Temuco has
explicitly adhered to the doctrine of the constitutional bloc, incorporating into it the process of
constitutional interpretation and legal argument in order to define the content of fundamental
rights, the norms, values, and principles that make up imperative principles of international law,
ius cogens, and implicit rights, recognized in article 29(c) of the American Convention of Human
Rights.>* In so doing, the precepts of international instruments that constitute imperative
principles of international law are made applicable even before their ratification and/or their
taking effect, as occurred with Convention 169°° in the case mentioned in this paragraph.®® The
court recognized as an imperative principle of international law equality and non-discrimination
which creates the obligation to protect indigenous peoples in the specificity of their cultural
manifestations.

Aside from the incorporation of this fundamental principal cited above, the Court develops a
broad conceptualization of the environment, which permits the protection of Mapuche water
sources -- or Menoko in the vernacular of this people — of the territorial spaces where ancestral
medicine originated, of the land and its particular importance for indigenous peoples, and of the
simple realization of dignity and liberty for the indigenous community and its members.
Consequently, it holds the cutting down of forests to be illegal and arbitrary, when the forests are
adjacent to these territorial spaces, where medicinal herbs used in cultural practices can be found,
and which are spaces of indigenous religiosity.>’

Additionally, the Supreme Court applied Convention 169 prior to its entry into force in the
case of the indigenous community of Chusmiza Usmagama,*® and in doing so overturned its
previous jurisprudence. In Article 19, Number 24 of the PCR, it is recognized as a fundamental

guarantee, “(...) as much the rights to water created by an act of authority as those whose origins

> C. Temuco, Causa Rol N° 1773-2008, caratulados Francisca Linconao con Forestal Palermo, Considerando 10.

>> Cabe consignar que la Corte de Apelaciones de Temuco cité como fundamento de su argumentacion el Convenio
169 de la OIT y también la Convencidn sobre la Eliminacion de Todas las Formas de Discriminacion Racial vigente
en Chile desde el afio 1971. C. Temuco, Francisca Linconao con Forestal Palermo, Causa Rol N° 1773-2008,
Considerando 7.

** AYLWIN J., “et al”, 2013: 327.

*” |bidem, 250.

>® Corte Suprema, causa rol 2840-08, Sentencia de 25 de noviembre de 2009, caratulados Agua Mineral Chusmiza
con Comunidad Aymara Chusmiza-Usmagama.

59 Corte Suprema, causa rol N° 986 - 2003, Sentencia de 22 de marzo de 2004, caratulados Comunidad Atacamefia
de Toconce vs. ESSAN S.A,
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are in common law,”®°

thus widening the idea of property in two senses: one, recognizing as
simple property that which is created as a consequence of the age-old use of indigenous
community of the existing water in their territorial and ancestral space; and two, superseding the
individualized concept of the right by way of recognizing the collective ownership of the
indigenous communities in the same manner as the collective dimensions of the right’s

exercise.®

2.2 The right to life as a guarantee of the protection of the human right to potable

water and sanitization

The right to potable water and sanitization as an expression of the right to life serves as the
justification for article 35 of the D.F.L. N° 382 of 1998 of the Ministry of Public Works, which
established the General Law of Sanitation Services. The law obliges service providers of potable
water and sanitization to guarantee the continuity of the service, except in cases of an act of
nature. ®?

In accordance with this interpretation, the jurisprudence has held that the norms of Articles
36(d), and 38 of the same legal text cited above, which authorize sanitation businesses to
suspend the provision of potable water to users who have overdue accounts on one or more
utility bill, cutting off or interrupting an indispensable element of life, are a violation of Article
19 off the Constitution.®®

This reasoning is based on the following considerations:

e In the essence of the constitutional guarantee, potable water is a good necessary for the

development and existence of the right to life, so that cutting off the supply would affect

60 Corte Suprema, causa rol N° 2480 - 2008, confirmando sentencia de la C. Iquique, causa rol N° 817- 2006,
considerando 3°.

* AYLWIN J. “et al”, 2013: 349.

> HENRIQUEZ I. (julio, 2012).

® Tribunal Constitucional, Rol N° 2039-11-INA, requerimiento de inaplicabilidad por inconstitucionalidad deducido
por la C. San Miguel, en la causa sobre recurso de proteccidn, caratulada Pablo Segundo Reyes Barraza con Aguas
Andinas S.A., Rol N° 101-2011, considerando 5.
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the essence of the right recognized by Article 19 N° 1 in relationship to Article 19 N° 26°
of the PCR.*

e In Article 11 of the International Covenant on Economic Social and Cultural Rights,
which recognizes the right of all persons and their families to an adequate standard of
life, including nutrition, clothing, and an adequate living, and a continual improvement of

the conditions of existence.®

e In General Observation Number 15 of the Committee of Economic, Social, and Cultural
Rights, which in the introduction affirms that under Articles 11 and 12 of the Covenant
cited above, water is a limited natural resource and a public good fundamental to life and
health.®

Nevertheless, this jurisprudential tendency is as of yet still incipient. In the case that we have
analyzed, in the end, they rejected the petitioner’s claim due to the fact that the utility company

in question had reinstated water service prior to the ruling.®’

2.4 The guarantee of protection of the Environment as a vector of protection of water

The constitutional framework of environmental regulation in Chile is established in the
constitutional guarantee enshrined in Article 19 N° 8 of the Constitution, which endows all
persons with the right to live in an environment free of contamination and the right to protection
of nature. These environmental guarantees are safeguards on the General Environmental Basis
Law (GEBL)®® and its regulations.®

* Tribunal Constitucional (TC), Rol N° 2039-11-INA, requerimiento de inaplicabilidad por inconstitucionalidad
deducido por la C. San Miguel, en la causa sobre recurso de proteccién, caratulada Pablo Segundo Reyes Barraza
con Aguas Andinas S.A., Rol N° 101-2011, parte resolutiva numeral 3.

® Op. Cit., parte resolutiva numeral 4.

® Op. Cit., parte resolutiva numeral 5.

* Op. Cit., parte resolutiva numeral 6.

® Ley 19.300 sobre Bases del Medio Ambiente de 1994, modificada por medio de la Ley 20.173 de 2007 y por la
Ley 20.417 del afio 2010.

* DS 40 de 2013.
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From the analysis of this norm it can be inferred that the environment in Chile constitutes a
fundamental right and, as such, is a governing principle of the regulatory system of natural
resources, which obviously includes water as a natural resources essential for the existence of
ecosystems.

Article 19, N° 8 of the Constitution assures to all peoples the right to live in an environment
free of contamination and it imposes on the State the obligation to safeguard against this right
being infringed and to be the guardian of the preservation of nature. It authorizes the legislature
to establish specific restrictions on the exercise of certain rights or freedoms, including
concessions with regard to natural resources, with the goal of protecting the environment and
preserving nature. In this vein Article 19, N° 24 contains legal limitations that cover the
conservation of the country’s environment, and among them are limits which specifically allow
the imposition of legal limits on the right to property, limits which are derived from the concept
of social utility.”

This conception of the law gives tangible, specific content to the constitutional concept of
social utility as a limit on rights, expressly determining that the right to property, just like other

rights and freedoms, admits to restrictions when the national environmental welfare is involved.

The guidelines for filling out substantive content in this constitutional guarantee are in the
GEBL, specifically in article 2(b), (p), (q), (y), and (m)."

In the area of environmental regulation, Article 10 (o) of the GEBL states that certain
projects should be submitted to the system of Environmental Impact Evaluation, and lists among
them any projects for water treatment plants or solid waste plants that treat household waste. In
its turn, Article 11 of the same law establishes that: The projects or activities enumerated in

Article 10 will require that an Environmental Impact Study be conducted, if the proposed project

7 GUZMAN R. (2010 22 edicién [2005]) p. 37.

' La doctrina no es pacifica en orden a establecer si estas normas irradian a la Constitucién, hay autores que
consideran que tienen un rango juridico inferior y, por tanto, no irradian la interpretacién del texto constitucional,
GUZMAN R., (2010 22 ed. [2005]) p 29. El Tribunal Constitucional, si bien neg6 el caracter interpretativo de estas
normas respecto a la garantia constitucional preciso que la labor de interpretacion del derecho al medio ambiente no
puede prescindir de los conceptos que formula la LGBMA, Tribunal Constitucional, sentencia de 26 de abril de
2001, Rol N° 577 — 2006, Considerando decimotercero. Esta posicion es la que sostiene la C. Santiago, sentencia
de 3 de noviembre de 2006, Rol N° 12.004 — 2005, caratulados Comité de Agua Potable Rural de Caimanes y otros
con Direccion General de Aguas, Considerando 39.
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creates or poses at least one of the following effects, characteristics or circumstances, among
which are indicated any risk to the health of the population, adverse effects to renewable natural
resources, and the significant alteration of systems of living and the customs of human groups in
sites of anthropological value.

Apart from the adoption of the GEBL, a broad concept of the environment has been adopted,
which we have already made mention of in the section above, which includes not just natural
elements, but also social and cultural elements. Behind this, at least on the legal level, there
remains a restrictive concept of the environment limited to just the preservation of the elements
of the natural world, a concept taken up by the judicial ruling analyzed above.

The legal definition contained in the GEBL stipulates that the environment is:

“The global system which is comprised of natural or artificial elements of a physical,
chemical, or biological nature, sociocultural elements and their interactions, modified
permanently by natural or human action and which controls and determines the existence and

development of life in its multiple manifestations.”"?

Despite the fact that the literal content of the law is clear, the jurisprudence on the subject has
not been uniform. On occasion, it has made pronouncements concerning a restrictive
conceptualizion of the environment, limited to a definition which includes only the natural
elements of the environment.”® Nevertheless, it sketches out, as we have confirmed in this
analysis, a tendency to incorporate sociocultural elements in the definition, of the type found in
the legal definition coined by the GEBL and in the case to which we referred above.”

It is not our intention in this article to delve into the substantive content of environmental
rights in the Chilean legal system, but nevertheless, it seems relevant to us to make note of the
form in which this constitutional guarantee and environmental norm have allowed for the
protection of water and hydrographic watersheds, from an eco-systematic perspective, including

biophysical and socio-cultural variables.

72 Articulo 2, letra Il), LGBMA.

> GUZMAN R. (2010 22 edicion [2005]) p. 28.

7% C. Temuco, sentencia de 16 de septiembre de 2008, causa rol N° 1773 — 2008, caratulados Linconao Huircapan,
Francisca con Sociedad Forestal Palermo Ltda.
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In its verdict ordering the suspension of the extraction of water from Lake Chungaré in the
Arica and Parinacota Region, ”® the Supreme Court made use of international law as a
hermeneutic element to interpret the constitutional guarantee which enshrines environmental
rights,”® and in consideration of Article 12° it adhered to a concept of sustainable development
that holds as an ethical imperative the sustainable use of resources and the protection of the
interests of future generations in the preservation of nature, principles which were taken up by
the 1972 Stockholm Declaration.”’

Chilean jurisprudence has specifically made judgements on the protection of hydrographic
watersheds on the basis of the constitutional guarantee contained in Article 19 N° 8, in a case
that took up the issue of the construction of the relief reservoir “El Mauro” in the Estero Pupio
Watershed. This verdict created as a rule of law the concept that the construction of these water
deposits must be evaluated in light of the fundamental guarantee of environmental rights,
considering the environmental and social implications of the measure and not just the utility of
practicability and low cost.”

The precise holding in this case was that water administration officials should have applied
not just the norms contained in the Water Code, " but also other norms contained in Chile’s legal
system. These other norms would have allowed for a response to the legal dilemmas posed by an
intervention of these dimensions in a hydrographic watershed, an intervention which involves the
rights and interests of a multitude of persons, local organizations, and interest groups who are
stakeholders in the matter.

The Court held that “[...] the stated difficulties have arisen, according to the feeling of this
Court, due to the fact that the Regional Water Director granted the authorization of the stated
work adhering only to the legal norms in the Water Code at article 294 and following, without
considering that the execution of the project implicated other aspects, such intervening in a

natural irrigation bed by the name of Estero Pupio, and moreover that the project requires the

7> Corte Suprema, sentencia de 19 de diciembre de 1985, caratulados Palza Corvacho, Humberto con Director de
Riego y otros. Revista de Derecho y Jurisprudencia, T. LXXXII (1985), N° 3 (septiembre-diciembre), seccion 5.

7® Articulo 19 N°8, Constitucién Politica.

77 AYLWIN J. “et al” (2013) p. 263.

78 C. Santiago, sentencia de 3 de noviembre de 2006, Rol N° 12.004 — 2005, caratulados Comité de Agua Potable
Rural de Caimanes y otros con Direccidn General de Aguas.

7 Articulo 294 y siguientes del Cédigo de Aguas.
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sealing or blocking off of some of its sources, which made it necessary to resort to look to other
legal regulations and procedures, which were inappropriately ignored or omitted.”*°

The holding is evidence of the breadth of the environmental destruction which the project
gave rise to and the impaction on the national® and local® community. It protects a national
interest which involves the whole community and as such has a collective dimension; in itself,
the interest of the watershed’s many users (citizens, entities, or businesses), put over the
individual interest of the challenged project’s executor.®

Alluding to other high impact industrial projects, the Court refers to the preventative
principle inspired by the constitutional guarantee of Environmental Protection, and which
requires the adoption of environmental safeguard measures in cases where the potential
environmental impacts are extremely grave, such as when the disappearance of a hydrographic
watershed is at risk as a consequence of the fact that it will be buried under the residue of a
mining process, residue which will be deposited in the watershed.®* The holding also emphasizes
that the project which hoped to build over the reservoir alters the normal path of waters and runs
them off their natural flow, waters which support the Pupio valley. It pinpointed how running the
waters below creates negative effects on third parties, on the local and national community, as
has been indicated above, ® compromising the valley’s sole source of nourishment by this vital
element.®

The holding calls into question the process of evaluating the environmental impact,
suggesting that it has risked the integrity of the environment due to inadequate measures of harm
mitigation or inconsistent technical reports.®’

A protective approach can be observed in the reasoning of the tribunal, which integrates a
wide spectrum of norms and principles, in order to put the contemplation of Fundamental Rights
at the center of analysis when the exercise of administrative authority concerning a utility will

authorize the construction of a hydraulic project — in this case a reservoir for the accumulation of

% C. Santiago, sentencia de 3 de noviembre de 2006, Rol N° 12.004 — 2005, caratulados Comité de Agua Potable
Rural de Caimanes y otros con Direccidn General de Aguas, considerando 14.

# Op. Cit., considerando 33.

8 Op. Cit., considerando 34.

® Op. Cit., considerando 34.

# Op. Cit., considerando 29.

¥ Op. Cit., considerando 30.

% Op. Cit., considerando 40.

¥ Op. Cit., considerando 37.

17



Yafez

mining waste — and could implicate the violation of fundamental rights. The approach considers
the right to preserve the integrity of hydrographic watersheds and the regular supply of water to

all who benefit from the hydro-resources of the watershed, whether or not they own REWS.

3 Analysis of the legal reform of the water system

To conclude we analyze the project of legal reform of the Water Code, which is currently
being undertaken, Bulletin 7543-12,%% and we do so with a focus on Fundamental Rights and the
notion of the Social State as a metric of constitutionality, limited exclusively to those aspects
which imply the recognition of the right to water as a human right, the environmental protection
of water and associated ecosystems, and, finally, the recognition and/or restriction of indigenous

rights to water and its constituent uses.

3.4 Water as a Human Right

Among the core functions of water are recognized, “the human consumption and sanitization
of the substance for subsistence, preservation of the ecosystem or for production.”®

There is an established order of preference in favor of human consumption, domestic use of
the substance, and sanitation, as much to effect the granting of a REW as to limit the exercise of
the right which cannot be granted to other uses.

The actual function of the ecosystem, nevertheless, does not achieve said prioritization. It
only grants the powers of authorization to watch over the harmony and equilibrium between the
function of preservation of the ecosystem and the productive function performed by water.**

Omitted are the cultural and social functions of water. The ancestral property right to water
of indigenous peoples remains outside the preferential ordering of the rights, as does the related

constituent rights.

#*No abordaremos en este analisis los proyectos de reforma constitucional pues responden a distintas iniciativas que
se contraponen entre ellas y cuyo debate parlamentario ha sido postergado por el Congreso, probablemente en espera
de generar un proyecto unificado (boletin 6124-09, 6141-09, 6254-09, 6697-09, 7108-07, 8355-07 y 9321-12).

* Articulo 5 bis, boletin 7543-2012.

% Op. Cit.

°1 Op. Cit..
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To assure the exercise of distinct functions of the substance and the preservation of the
ecosystem, the State could build, exceptionally, available water reserves, above-ground or
subterranean — that is to say, water which has not been construed as a REW. This water could be
granted to private business and sanitation services to guarantee human consumption and
sanitation, which the sole reservation that endowment of water never be considered for purposes

of tax calculation.®?

3.5 The Protection of Indigenous Waters

Indigenous waters are regulated by articles 5, 129 bis 9 and provisional 2. The proposed
norm imposes both the authority and the obligation to protect indigenous territories,
obligating the state to watch out for and safeguard the integrity between earth and water.
Because of this, it will be required to protect existing waters for the benefit of indigenous
communities in accordance with the laws and international treaties that have been ratified by
Chile and are currently in force.”®

The proposal does not exclude the indigenous territories of the private regime as does the
Chilean model. It maintains the mechanism of regularization of water for the constituent use
by indigenous peoples which is established in provisional article 2 of the Water Code, by
means of which indigenous communities and their members can lay claim to a REW
regarding the waters they have peacefully used without interruption for more than five
years.**

This right to the regularization of constituent uses of water that is recognized with regard
to indigenous peoples is in contrast to the right that in under the same conditions is
recognized with regard to other traditional uses and rural communities, who tally up period
of 18 months and five years, respectively, to regularize their constituent user rights. That is to
say, the proposed system discriminates against non-indigenous traditional uses and rural

communities.®

% Articulo 5 ter., boletin 7543-2012.
 Articulo 5, inciso final, boletin 7543-2012.
 Articulo 2 transitorio, boletin 7543-12.

% Articulo 2 transitorio, boletin 7543-12.
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The reform exempts indigenous people from the obligation to pay for patents for the non-
use of water, so that they can exercise their REW over water which fulfills environmental or
cultural functions, without having to pay a patent fee for not taking productive advantage of

the water or being under threat of the expiration of the right for the same reason.*®

3.3. Protection of the environmental functions of water

The project of reform reiterates that water is a “national and public good” and extends
this notion to water in all its states (liquid, solid, and gas). In this framework, it confers a
special protection to glaciers, with respect to which is it prohibited to claim an REW.?’

In article 129bis 2, added to the project of reform, the prohibition on granting and REW
entends to * ... those protected areas that are declared National Parks and Reserves in Virgin
Regions.”

Nevertheless, in other categories of protected areas, such as National Reserves, Nature
Sanctuaries, National Monuments and Wetlands of International Importance, laying claim to
a REW is permitted inasmuch as it is possible to maintain consistency with the goal of the
category of the protected area and with its respective managements plan, a circumstance
which will be determined by prior report of the Biodiversity and Protected Areas Service.*®

These areas, all without exception, require hydro-resources to guarantee their
sustainability and the preservation of the ecosystems that have motivated their addition to a
regime of special legal protection. The goal of these protected areas is precisely to preserve
the biodiversity of these spaces and to limit the extractive use of those natural resources,
prioritizing their environmental function in a way that is consistent with the international
treats that regulates the protected areas® and consistent with a broad concept of protected

areas. X%

% Articulo 129, bis 9, boletin 7543-12.

%7 Articulo 5, incisos 1°, 2° y 3°, boletin 7543-12.

*® Articulo 129, bis 2, boletin 7543 -12.

* Convencién de Washington, 1940; Convencién Ramsar, 1971; Convencién sobre Biodiversidad, 1992; y,
Convenio 169 OIT, 1989.

1% El articulo 22 letra f) de la Resolucién DGA N° 425, de 2007, hoy modificado por el DS 206 de 2014, considera
areas de proteccion y restringidas para estos efectos de la constitucién de DAA sobre aguas subterraneas: Zonas que
alimenten areas de vegas y de los llamados bofedales de las Regiones de Arica y Parinacota, de Tarapaca y de
Antofagasta, previamente identificadas y delimitadas por la Direccion General de Aguas; Areas protegidas
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There are established norms of protection of meadows and wetlands in the north of the
country, which are determined by the GDW. There are also additional norms of protection
with respect to degraded wetlands or those in a situation of grave environmental risk,
conditions which must be declared by the Ministry of the Environment.

The preeminence of environmental criteria is established to set ecological levels of water
flow and arrange for the reduction of constituent REWSs, even prior to the law’s taking effect,

to guarantee a minimal ecological level of water flow, Article 129bis 1.

3.6 The expiration of REWs and the limitations which result from the prioritized

functions of water

The project of reform modifies the legal nature of the right to enjoyment of water (REW),
eliminating ownership of the REW. The REW is transformed into a right to use and enjoyment
of a temporary character, subject to a rule of expiration. It is explicitly stated that the
construction of the right must conform to the “public interest” and that, notwithstanding, it can
be limited in the exercise of its function in order to satisfy the prioritize functions of water.

With respect to the rule of expiration, the efficacy of this norm is limited, since it has been
decreed in the reform that, “the duration of the right to enjoyment will always be extended, as
long as the General Director of Water recognizes the genuine effective use of the resource.”**
This norm restricts the authority of the administrative body to impose a one-time expiration date
after which the use of the water must be conceded to more beneficial uses or to the satisfaction of
prioritized water functions, and it creates authority for the obligation to extend the concession of
the right to use water unless it can be proven that there is non-effective use of the resource. The
goal that the rule of expiration of the right is trying to achieve is precisely that the water
authority would maintain management powers over waters in a way that is consistent with the
serviceability or solidarity that the general public interest imposes with respect to public

102

goods.™“ Moreover, the imposed condition — genuine effective use of the resource — is not

correspondientes a alguna de las unidades o categorias de manejo que integran el Sistema Nacional de Areas
Silvestres Protegidas del Estado (SNASPE); Humedales inscritos o reconocidos en el listado de Humedales de
Importancia Internacional de la Convencion Ramsar; y, en general, cualquiera otra area que se encuentre bajo
proteccidn oficial de acuerdo a lo establecido en el articulo 10 letra p) de la ley 19.300 de 1994.

1% Articulo 6, boletin 7543 - 12.

12 PAREJO ALFONSO L, 1983: 2379 - 2422; V. t. PAREJO ALFONSO L 2001: 11 - 20.
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sufficient to justify extending the period of the concession; and while there can be no doubt that
under the current legislation the ownership of the right does not have the least obligation to make
beneficial use of water, at least, in contrast to the proposed rule of expiration of the right, there is
the requirement of payment of a patent fee for non-use. Considering this, it is easy to understand
how the rule of prolonging the period of enjoyment of the right renders the rule of expiration
entirely useless.

Moreover, the first provisional article of the same instrument declares that REWSs recognized
or constituted before the publication of the law will continue to be in effect and that although the
exercise of said rights will be subject to the limitations and restrictions that, by virtue of this law,
are declared to be in the public interests, with will not take effect with respect to the rule of
expiration. That is to say, the rule of expiration will not be imposed on any currently extant
REWS, which transforms the law into lifeless words, since REWs have already been granted for

the majority of available waters.

4 Conclusions

In analyzing the PCR through a focus on fundamental rights, we can sustain that in it there
are legal bases for the argument that it recognizes the Right to Water as part of the right to life,
as well as a right derived from the guarantee of environmental protection, and from the right to
ancestral property of indigenous peoples. Moreover, in conformity with the broad formulation of
the right that has been bestowed by international human rights instruments ratified by Chile, and
that has been incorporated into the constitutional text as the basis of the conception of the
constitutional bloc of fundamental rights, the Right to Water constitutes a rule of recognition of a
sub-system of Fundamental Rights which makes up the structure of the Constitution.

Chilean jurisprudence has made pronouncements concerning the Right to Water in a broad
formulation that we have developed in this article, but it must be stated that it is more robust
when it refers to the recognition of environmental and indigenous rights. We conclude that this
jurisprudence is consistent with the characterization of water as a national good of public use.

Nevertheless, we also affirm that while this category does not enjoy the constitutional protection,
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the individual property right to water will be superimposed on top of it, and transform it into
lifeless words.

The reform of the Water Code maintains the declaration of the demanialidad of water and
takes up in a limited way the focus on Fundamental Rights in order to define the prioritized
functions of water. It recognizes potable water and sanitization as a human right and gives it
priority of use. It does not grant a position of priority in the order of preference to environmental
uses and it excludes social and cultural functions.

Although specific rights are granted recognized with respect to indigenous peoples, the
reform of the Water Code does not touch upon the collective character of indigenous rights to
water and the indigenous vision with respect to water. The reform discriminates against rural and
agricultural communities, toward whom it does not recognize any specific right. If their
traditional rights are not regularized within a period of five years, at the end of that period the
rights expire, rights which they would not otherwise have acquitted. The project of legal reform
conspires against rural forms of life.

There is an evident deference to the private model of water that it should be maintained
without counterweight. Although the reform of the Water Code puts an end to REWs and
establishes the temporary nature of the right, it creates legal mechanisms that sure the perpetuity
of the REW. The temporality is shut off by the imperative mechanism of extending the right in
cases of effective us of the hydro-resource and the inapplicability of the rule of expiration to
REWSs which were constituted before the law takes effect. In this manner, it seeks to make the
reform compatible with the constitutional guarantee that confers individual property rights to
REW without incurring the need for constitutional reform.

In this scenario, the ways to overcome problems of equality, inequality, and discrimination
that are posed by the Chilean system of water regulation seem to have more auspicious
alternatives in the judicializaion of water conflicts and the creation of a constitutional change
with the direct participation of the citizenry by means of a Constituent Assembly which would

allow for the effective modification of the prevailing market-based model of water regulation.

Biography

23



Yafez

ABRAMOVICH, Victor (2006) Una aproximacion al enfoque de derechos en las estrategias y
politicas de desarrollo. En Revista de la CEPAL, N° 88, abril, Santiago, Chile. Pp. 35 - 50

ABRAMOVICH Victor y COURTIS, Cristian (2004). Los derechos sociales como derechos
exigibles, Editorial Trotta, Madrid, Espafia.

AREVALO CUNICH, Gonzalo (2011a): Clasificacion de las Aguas y ambito de aplicacion del
Caodigo de Aguas. El Sistema normativo de las Aguas Terrestres. En: VERGARA BLANCO A.
(Ed.) Cddigo de Aguas comentado, T. 1, Abeledo Perrot, Santiago, Chile. Pp. 1 - 274.

---------- (2011b). Publicidad de las presentaciones Realizadas ante la Direccion General de
Aguas. En: VERGARA BLANCO A. (Ed.) Codigo de Aguas comentado, T. 1, Abeledo Perrot,
Santiago, Chile. Pp. 603 — 812.

----------- (2011c). La Direccién General de Aguas. En: VERGARA BLANCO A. (Ed.) Codigo
de Aguas comentado, T. 1, Abeledo Perrot, Santiago, Chile. Pp. 1081 — 1115.

AREVALO CUNICH, Gonzalo y Gonzalo MUNOZ ESCUDERO (2011). (Ir) retroactividad de
las declaraciones de areas de restriccion formuladas por la Direccion General de Aguas. En:
VERGARA BLANCO A. (Director). Actas de Derechos de Agua. N° 1 — afio 2011. Legal
Publishing Thomson Reuters. Santiago Chile. Pp. 287 — 292.

AYLWIN, José, MEZA LOPEHANDIA, Matias y Nancy YANEZ (2013). Los Pueblos
Indigenas ante el Derecho. Editorial LOM, Santiago, Chile.

BANCO MUNDIAL (2011). Chile: diagnostico de la gestion de los recursos hidricos.
Documento N° 63392. [en linea] http://www-
wds.worldbank.org/external/default/main?pagePK=64193027 &piPK=64187937&theSitePK=27
21342&menuPK=64187510&searchMenuPK=2823925&theSitePK=2721342&entitylD=000020
953_20110721091658&searchMenuPK=2823925&theSitePK=2721342 [Consulta: 2 de junio de
2011]

BANCO MUNDIAL (2013). Chile. Estudio para el mejoramiento del marco institucional para la
gestion del agua. [en linea]
http://www.dga.cl/Documents/Chile%20DGA%20Estudio%20para%20el%20Mejoramient0%20

24



Yafez

del%20Marco%?20Institucional%20para%201a%20Gestion%20del%20Agua.pdf [consulta: 14 de
junio de 2014]

BAUER, Carl (1993). Los Derechos de Agua y el Mercado. Efectos e implicancias del Codigo
de Aguas chileno de 1981. En: Revista de Derecho de Aguas N° 4, Santiago, Chile. Pp. 17 — 63.

----------- (1996). ElI Mercado de Aguas en California. En: EMBID IRUJO, A. Precios y
Mercados del Agua. Madrid, Civitas. Pp. 179 — 205.

----------- (1997). Bringing Water Markets Down to Earth: The Political Economy of Water
Rights in Chile. En: World Development, VVo. 25, No. 5. Washington DC. Pp. 639-56.

----------- (1998a). Slippery Property Rights: Multiple Water Markets Uses and the Neoliberal
Model in Chile, 1981 — 1985. En: Natural Resources Journal, 38 (1). University of New Mexico,
Albuquerque, New Mexico. Pp. 109 - 155

----------- (1998b). Against The Current: Privatization, Water Markets and the State in Chile.
Kluwer Academic Publishers, Boston, USA.

----------- (1998c). Derecho y economia en la Constitucion de 1980. En: Revista Perspectivas en
Politica, Economia y Gestion, Departamento de Ingenieria Industrial, Universidad de Chile, Vo.
2 (1), Santigo, Chile. Pp. 23 - 47.

----------- (2002). Contra la Corriente. Privatizacion, mercados de aguas y el Estado en Chile.

Lom Ediciones. Santiago, Chile.

----------- (2004): Siren Song: Chilean Water Law as a Model for International Reform.

Resources for the Future. Washington DC. Version traducida al espafiol por Juan Pablo Orrego.

BERNAL, Carlos (2005). Fundamento, concepto y estructura de los derechos sociales.

Universidad Externado de Colombia, Bogota.

BERTELSEN, Raul (1996) Rango juridico de los tratados internacionales. En: Revista Chilena
de Derecho, mayo-agosto 1996, VVol. 23 N° 2y 3, Tomo I. Santiago, Chile. Pp. 211 — 222.

BUSTOS, Rodrigo (2012). Derechos Sociales y Constitucién: Algunas reflexiones sobre el
modelo chileno. En: PFEFFER E. (Coord.). Derechos Fundamentales. Libro Homenaje al

profesor Francisco Cumplido Cereceda, Editorial Juridica de Chile, Santiago, Chile. Pp. 47 — 70.

25



Yafez

CEA EGANA, José Luis (2011). Los derechos humanos en la jurisprudencia del Tribunal
Constitucional. En: Revista de Derecho y Ciencias Penales N° 16 (23-40), 2011, Universidad San
Sebastian. Santiago, Chile. Pp. 23 — 40.

CELUME BYRNE, Tatiana  (2011). Consideraciones Juridicas y Economicas en la
configuracion de la Publificacion de las aguas en chile. Tesis Doctoral, Universidad de
Salamanca. Salamanca, Espafia.

CUADRA, Manuel (2000). Los Derechos de Agua de Propiedad Ancestral de las Comunidades
Atacamefias de Norte del Pais. En: Revista de Derecho Administrativo Econémico, Vol.ll, N° 1.
Santiago, Chile. Pp. 85— 94.

CUMPLIDO CERECEDA, Francisco (1996). Alcances de la modificacion al articulo 5° de la
Constitucion Politica chilena, en relacion a los Tratados Internacionales. En: Revista Chilena de
Derechos, Vol. 23 N° 2y 3, Tomo I. Santiago, Chile. Pp.255- 258.

DOUROJEANNI, Axel y Andrei JOURAVLEV (1999): EI Codigo de Aguas en Chile: entre la
ideologia y la realidad. Serie Recursos Naturales e Infraestructura, No. 3. CEPAL Santiago,
Chile.

DOUROJEANNI, Axel y Andrei JOURAVLEV (2001). Crisis de gobernabilidad en la gestion
del agua. Serie Recursos Naturales e Infraestructura, No. 35. CEPAL Santiago, Chile.

DULITZKY, Ariel (1996). Los Tratados de Derechos Humanos en el Constitucionalismo
Iberoamericano. En: Estudios Especializados de Derechos Humanos. Tomo I. 1IDH. San Jose,
Costa Rica. Pp. 129 — 166. [en linea] http://www.utexas.edu/law/faculty/adulitzky/42-Tratados-
DDHH-constitucionalismo-ibero.pdf [consulta: 13 de junio de 2014].

ESCOBAR ROCCA, Guillermo (Director) (2012). Derechos Sociales y Tutela
Antidiscriminatoria. Arazandi - Thomson Reuter, Pamplona, Espafia.

FERRAJOLLI, Luigi (2004). Derechos y Garantias, la ley del mas débil.12. Ed. (1999) Ediciones
Trotta. Madrid, Espafia.

GAETE, Eugenio (1996). Derecho Internacional y Derechos de los Estados: incorporacion de los
derechos humanos. En: Revista Chilena de Derecho, Vol. 23 N° 2 y 3, Tomo I. Santiago, Chile.
Pp. 259 - 275

26



Yafez

GALDAMEZ, Liliana (2013). Comentario Jurisprudencial: La Consulta a los Pueblos Indigenas
en la Sentencia del Tribunal Constitucional sobre Ley de Pesca, Roles N°s 2387 — 12 CPT y
2388 — 12 — CPT, acumulados, Estudios Constitucionales, Afio 11, N° 1, 2013. Chile. Pp. 621-
632. [en linea] http://dx.doi.org/10.4067/S0718-52002013000100018, [consulta: 20 de Enero de
2014]

GUZMAN ROSEN, Rodrigo (2010). Regulacién Constitucional del Ambiente en Chile.
Aspectos Sustantivos y Adjetivos. Historia, Doctrina y Jurisprudencia. 22. Ed. Abeledo Perrot —

Legal Publishing. Santiago, Chile.

HEARNE, Robert R. y William K. EASTER, William K. (1995). Water Allocation and Water
Markets.- Analysis of Gains-from-Trade in Chile. Washington, World Bank Technical Papers.
USA.

NASH, Claudio, (2008). La concepcion de derechos fundamentales en Latinomamérica.
Tendencias jurisprudenciales. Tesis doctoral. Facultad de Derecho, Universidad de Chile.

Santiago, Chile.

NOGUEIRA, Humberto (2002) Consideraciones sobre el Fallo del Tribunal Constitucional
Respecto del Tratado de Roma que Establece la Corte Penal Internacional lus Et Praxis, 8(1),
2002: 563-581. [en linea] http://dx.doi.org/10.4067/S0718-00122002000100032. [consulta: 20
Enero de 2014]

----------- (2004). Una senda que merece ser transitada: la Sentencia Definitiva de Casacion de la
Quinta Sala de la Corte de Apelaciones de Santiago, Rol N° 11.821-2003, Caso Miguel Angel
Sandoval Rodriguez”, Revista lus el Praxis, afio 9 N° 2, p. 235 y 236. Facultad de Ciencias

Juridicas y Sociales, Universidad de Talca, Santiago.

------------ (2012). La concepcion de Constitucion, el bloque de constitucionalidad de derechos
fundamentales y el control de convencionalidad en la practica jurisprudencial del tribunal
constitucional y la Corte de Suprema de Justicia de Chile. En: PFEFFER E. (Coord.). Derechos
Fundamentales. Libro Homenaje al profesor Francisco Cumplido Cereceda. Editorial Juridica de
Chile, Santiago. Pp.219 — 260.

------------ (s.a.). El derecho fundamental a la vida digna y el derecho al agua. (m.s.)

27



Yafez

PFEFFER, Emilio (2003). Los Tratados Internacionales sobre Derechos Humanos y su ubicacion
en el orden normativo interno. En: Revista luris et Praxis, 2003. Vol. 9, N°. 1. Talca, Chile. Pp.
467-484.

PRIETO, Luis (1998). Los derechos sociales vy el principio de igualdad sustancial, Ley,
principios, derechos, Dykinson, Madrid.

QUINONES DIAZ, Ximena (2012). Acceso individual y colectivo a derechos de aguas en
comunidades mapuches para su desarrollo econdémico: problemas y posibilidades de la Comuna
de Villarrica, Regién de la Araucania. En: VERGARA BLANCO A. (Director). Actas de
Derechos de Agua. N° 2 — afio 2012. Legal Publishing - Thomson Reuters. Santiago Chile. Pp.
211 - 222.

RIBERA, TEODORO (2007). Los tratados internacionales y su control a posteriori por el
Tribunal Constitucional. En. Revista Estudios Constitucionales, Vol. 5. Nim. 1, junio 2007.
Centro de Estudios Constitucionales de Chile. Santiago, Chile. Pp.89 — 118.

---------- (2012) La nacionalidad chilena luego de la Reforma Constitucional de 2005, la
Jurisprudencia y la Practica Administrativa. En: Derechos Fundamentales. Libro Homenaje al
profesor Francisco Cumplido Cereceda. Editorial Juridica de Chile. Santiago, Chile. Pp. 325 -
356.

RIVERA ACEVEDO, Sergio (Septiembre, 1985). Una vision del Lago Chungara. En: Revista
Chungara N° 14, septiembre de 1985, Universidad de Tarapaca. Arica, Chile. Pp. 131 — 134.

RIVERA BRAVO, Daniela (2011). Recuperacion de terrenos Humedos o Pantanosos y
perjuicios a terceros. En: VERGARA BLANCO A. (Ed.). Codigo de Aguas comentado, T. 1,
Abeledo Perrot, Santiago, Chile. Pp. 540 — 555.

--------- (2011). Subsistencia de antiguos derechos tras la entrada en vigencia del Cddigo de
Aguas de 1981. En: VERGARA BLANCO A. (Ed.) Cddigo de Aguas comentado, T. 1, Abeledo
Perrot, Santiago, Chile. Pp 1121 — 1137.

---------- (2011). Normas procedimentales aplicables a los derechos provisionales tras el cambio
normativo del afio 1981. En: VERGARA BLANCO A. (Ed.) Cddigo de Aguas comentado, T. 1,
Abeledo Perrot, Santiago, Chile. Pp. 1207 — 1229.

28



Yafez

---------- (2013). Usos y Derechos Consuetudinarios de Aguas. Su reconocimiento, subsistencia

y ajustes. Legal Publishing — Thomson Reuters. Santiago, Chile.

ROJAS CALDERON, Cristian (2011). La distincion entre el agua como bien publico y el
derecho de aprovechamiento. Sus efectos en la competencia de las juntas de vigilancia de los
rios, y de la asociacién de canalistas y comunidades de agua. En: VERGARA BLANCO A.
(Director). Actas de Derechos de Agua. N° 1 — afio 2011. Legal Publishing Thomson Reuters.
Santiago Chile. Pp. 3 - 30.

-------- (2012a). Las Potestades Administrativas de las Direccion General de Aguas. En:
VERGARA BLANCO A. (Director). Actas de Derechos de Agua. N° 2 — afio 2012. Legal
Publishing Thomson Reuters. Santiago Chile. Pp. 39 — 78.

-------- (2012b). La distribucion y redistribucion de las aguas en épocas de escasez. Actividad
interventora de la Direccion General de Aguas. Conflictividad Administrativa y Judicial. En:
VERGARA BLANCO A. (Director). Actas de Derechos de Agua. N° 2 — afio 2012. Legal
Publishing Thomson Reuters. Santiago Chile. Pp. 223 — 240.

RUIZ TAGLE, Pablo (2006). Una vision democratica y liberal de los derechos fundamentales
para la constitucion chilena del bicentenario”. En: Bordali (ed.), Justicia Constitucional y

derechos fundamentales. Lexis Nexis, Santiago. Chile. Pp. 69 — 128.

---------- (2009) Un proyecto constitucional para la generacion del bicentenario: Igualdad y
derechos sociales y economicos en Chile,” En: Revista de Derecho y Humanidades, numero 15.

Santiago, Chile.

SALAS SALAZAR, Carolina (2011). EI derecho humano al agua: estructura y consecuencias
juridicas. En: VERGARA BLANCO A. (Director). Actas de Derechos de Agua. N° 1 — afo
2011. Legal Publishing Thomson Reuters. Santiago Chile. Pp. 41 — 56.

SALINAS ALCEGA, Sergio (2006). El Derecho al Agua como Derecho Humano. Contenido
Normativo y Obligaciones de los Estados. En: EMBID IRUJO A. (Dir.) (2006) El Derecho al
Agua. Thomson — Arazandi. Madrid, Espafia. Pp. 89 — 136.

29



Yafez

----------- (2007). Hacia una globalizacion sostenible. La condicionalidad Social del Comercio
Internacional. En: EMBID IRUJO A. (Dir.) Comercio Internacional y Derechos Humanos.

Thomson — Arazandi. Pamplona. Espafia. Pp. 31 — 68.

SAURA ESTAPA, Jaume (2012). El Derecho Humano al Agua Potable y al Saneamiento en
perspectiva juridica internacional. Derechos Y Libertades, Numero 26, época Il, enero 2012, pp.
145 - 180. Barcelona, Esparia.

UMPRIMNY, Rodrigo (2006). Blogue de Constitucionalidad, derechos humanos y proceso
penal. Consejo Superior de la Judicatura. Sala de Administracién, Escuela Judicial “Rodrigo
Lara Bonilla”. Bogota, Colombia.

VERGARA BLANCO, Alejandro (1997). La Libre Transferibilidad de los Derechos de Aguas,
el caso Chileno. En: Revista Chilena de Derechos, Vol. 24, N° 2. Santiago, Chile. Pp. 169 — 395.

-------- (1998a). Derecho de Aguas, Tomo | y II, Editorial Juridica de Chile, Santiago, Chile.

--------- (1998b). Estatuto Juridico, Tipologia y Problemas Actuales de los Derechos de
Aprovechamiento de Aguas, en Especial de su Regulacion y Castro. En. Estudios Publicos N°
69. Santiago, Chile Pp. 155 — 205.

------- (2011a) “Propiedad y Summa Divisio de Derechos de Aprovechamiento de Aguas”, En:
Cadigo de Aguas comentado, T. 1, Abeledo Perrot, Santiago, Chile, Pp. XV — XXII.

-------- (Dir.) (2011b). Actas de Derechos de Agua. N° 1 — afio 2011. Legal Publishing Thomson
Reuters. Santiago Chile.

--------- (2011c). Sistema y autonomia del Derecho de Aguas. En: Actas de Derechos de Agua.
N° 1 —afio 2011. Legal Publishing Thomson Reuters. Santiago Chile. Pp. 57 — 78.

--------- (2011d). Potestades regulatorias de la Direccién General de Aguas: deferencia judicial e
indefension de los administrados. En: Actas de Derechos de Agua. N° 1 — afio 2011. Legal
Publishing Thomson Reuters. Santiago Chile. Pp. 253 — 264.

--------- (Dir.) (2012a). Actas de Derechos de Agua. N° 2 — afio 2012. Legal Publishing Thomson
Reuters. Santiago Chile.

30



Yafez

----------- (2012b). Modificacion del marco regulatorio de las aguas por medio de actos de orden
interno emanados de la Direccion General de Aguas. En: Actas de Derechos de Agua. N° 2 —

afio 2012. Legal Publishing Thomson Reuters. Santiago Chile. Pp. 253 — 268.

VERGARA DUPLAQUET, Ciro 2011a: Generalidades del Derecho y Legislacion de Aguas. En:
VERGARA BLANCO A. (Ed.) Cddigo de Aguas comentado, T. 1, Abeledo Perrot. Santiago,
Chile. Pp. XXIII- XXXVI.

------ 2011b: Normas por las cuales se rigen las Servidumbres en materia de Derechos de Aguas.
En: VERGARA BLANCO A. (Ed.) Codigo de Aguas comentado, T. 1. Abeledo Perrot,
Santiago, Chile. Pp. 275 -474.

YANEZ, Rodrigo (Noviembre, 2008). El mercado de las aguas en Chile. VOL. XIX N° 200.

Informe Especial. Instituto Libertad y Desarrollo. Santiago, Chile. Disponible en formato PDF.

ZUNIGA, Francisco (2012). Nuevos Derechos Fundamentales y Nueva Consttiucion del
Bicentenario. En: PFEFFER E. (Coord.). Derechos Fundamentales. Libro Homenaje al profesor

Francisco Cumplido Cereceda. Editorial Juridica de Chile, Santiago. Pp. 411 — 428.

31



