DETENTION 

Liman/LSO Public Interest Workshop

Fall 2008 Syllabus 

Co-sponsored by the Liman Public Interest Program and the 

Jerome Frank Legal Services Organization

Mondays, 6:10-7:30pm, Room 124
Judith Resnik, Arthur Liman Professor of Law
Sarah Russell, Director, Liman Public Interest Program
Hope Metcalf, Cover Fellow 
Student TA: Rachel Osterman
People in various circumstances – from immigrants to children to criminal defendants to the mentally ill – face detention.  Participants in this Workshop will explore, across subject matters and countries, the rules and ideas behind detention, the conditions of confinement, the impact on communities, families, and individuals, the disparate impact on some racial and ethnic groups, and the alternative modes of response to concerns about safety and welfare.  Weekly readings will provide a background for discussions.  
A special note about readings and participation:  
Readings for the first session and all future sessions are available on the Public Interest Workshop’s “Yale Inside” site.  If you have problems accessing the materials, please contact Rachel Osterman at rachel.osterman@yale.edu. 

Requirements to get credit (one unit, credit/fail):  

1) Absent special arrangements made with one of the teachers, registered students are to do the readings for and to attend all sessions.  Students who miss more than two sessions will not receive credit.  Auditing is possible and needs to be arranged with the teachers.  First year students are encouraged to participate in some or all sessions (but are unable to receive credit).    

2) For six of the 10 sessions, each class member is to post by ten a.m. on the Monday of a class meeting either several questions or themes for discussion or a short response (i.e., one or two paragraphs, with one page as a limit).  We will provide more details in our first meeting about how to do this posting.  The purpose of this requirement is simply to help guide our discussion.   
Notes about the syllabus: 
This syllabus may shift slightly over the course of the term.  More guests may be added to the sessions, and the readings listed below are tentative -- assigned readings will be posted on the Inside page.  
Contact information for the teachers and assistants is listed on the last page of this syllabus.
Week 1: Sept. 8

Demographics of Detention Around the World 




 
We will begin by exploring who – in terms of race, gender, age, ethnicity, nationality, and class – is incarcerated or detained and where they are detained – both in the United States and around the world.  We will also review briefly the history of detention practices.  Against the background of this history and these demographics, we will try to understand what claims are made about why people should be detained.  Who in society is seen as marginal and threatening and in need of confinement?  What are the costs of detention?  To whom?  What are the benefits, and to whom?  How do detention practices in the United States compare to those in countries around the world?  Given this reality, can we say that liberty is the norm?

In addition to the readings to jumpstart our discussion, we invite your comments from readings outside this class or from experiences that you have had with detention as we probe the concept and practices of the deprivation of liberty.

Conveners: 
Hope Metcalf 



Judith Resnik 



Sarah Russell
Readings:


Robert L. Johnson, Revolving Door, in Undoing Time: American Prisoners in Their 
    Own Words 87 (Jeff Evans ed.) 
United States v. Salerno, 481 U.S. 739 (1987) (excerpt) 

Pew Center on the States, One in a Hundred: Behind Bars in America 2008 (February 
    2008) (excerpt) 
Week 2: Sept. 15 

Crime and Detention 
The vast majority of people who are detained in the United States are serving criminal sentences.  What are the purposes of criminal sentences and how has sentencing policy changed over the years?  What are the impacts of different sentencing policies on communities and families?  What groups (in terms of race, ethnicity, gender, class) face disparate impacts?  What alternatives to incarceration exist (i.e., probation, drug treatment) and how effective are these alternatives?  

Conveners:
Denny Curtis, Clinical Professor Emeritus of Law and Professorial 

    Lecturer in Law, Yale Law School 



Paul Samuels, Director, Legal Action Center
, New York 
 

Readings:

Kate Stith & Jose A. Cabranes, Fear of Judging: Sentencing Guidelines in the   

     Federal Courts, 9-48 (1998)
Marc Mauer & Meda Chesney-Lind, "Introduction," in Invisible Punishment:   

    The Collateral Consequences of Mass Imprisonment (Marc Mauer & Meda   

     Chesney-Lind ed. 2002).
Coalition for Criminal Justice Reform, Blueprint for Criminal Justice Reform: 
     Bringing Justice to Scale, 8-14 (2007).
Pierce O'Donnell, Michael J. Churgin & Dennis E. Curtis, Toward a Just and 
     Effective Sentencing System: Agenda for Legislative Reform 1-15 (1977).

Week 3: Sept. 22

“Civil” Detention, Supervision, and Surveillance  

Detention is used for purposes other than punishment for those convicted of crimes.  Examples include pretrial detention, civil commitment of mentally ill people and sex offenders, and detention of juveniles and immigrants.  What theories are used to justify detention in these settings?  What are the remedial options aside from detention?  When are supervision and surveillance used as alternative means of control?  “Diversionary programs”?   How is one to assess these alternatives?  How is that assessment affected by knowledge of the length and conditions of detention?  The demographics of who is detained?  When should such detentions be considered “preventive” and what are the parameters of that form of detention?  This session will draw on examples including civil commitment of the mentally ill and the recent trend towards required disclosures about and surveillance and supervision of sex offenders, and in some instances, civil commitment of these offenders.   

Conveners:
John Douard, New Jersey Criminal Defense Attorney

Howard Zonana, Professor of Psychiatry and Clinical Professor (Adjunct) 

     of Law 
Readings:

Howard Zonana, The Civil Commitment of Sex Offenders, Science, November 
    14, 1997.

 Christopher Slobogin, Defending Preventive Detention (2008 forthcoming) 

Monica Davey and Abby Goodnough, Doubts Rise as States Hold Sex Offenders 
    after Prison, The New York Times, March 4, 2007.

New Jersey Sexually Violent Predator Act, N.J.S.A. 30:4-27.24 (1999).

Optional readings:
In the matter of the Commitment of W.Z., 173 N.J. 109 (2002)

John Douard, Loathing the Sinner, Medicalizing the Sin: Why Sexually Violent 
    Predator Statutes are Unjust, 30 Int'l J. L. & Psych. 36 (2007). 

John Douard, Prepared Remarks/Notes for Sept. 22 Liman Workshop.

Week 4: Oct. 6

Citizenship, Status, and Detention

The last decade has seen an explosion in the numbers of individuals detained following immigration arrests.  We will explore how the state’s power to deprive a person’s liberty varies in the immigration context.  When and how can the state detain individuals charged with immigration violations?  Who can be detained and for what?  Who is the detainer (i.e., what role do local law enforcement, probation offices, and hospitals play)?  Where is race, ethnicity, class, nationality, age, family status, and gender in the story?  How does the fact (or threat) of prolonged detention affect the quality of process and representation afforded to non-citizens?  What are emerging issues in the movement to bring more transparency and justice to the immigration system?  How does the fact that most stakeholders in this struggle are undocumented affect advocacy strategies? 

Conveners: 
Justin Cox (Liman Fellow 2008-2009), CASA de Maryland

Michael Tan (Liman Fellow 2008-2009), ACLU Immigrants’ Rights 
    Project, New York 
Michael Wishnie, Clinical Professor of Law, Yale Law School 
Readings:

Margaret H. Taylor, Demore v. Kim: Judicial Deference to Congressional Folly, in 

    Immigration Stories (eds. David A. Martin & Peter H. Schuck 2005).
Detention Watch Network, Tracking ICE’s Enforcement Agenda (2007) 

    (excerpt).

Week 5: Oct. 13

Conditions of Confinement 
What are the rights of detained people with respect to conditions of confinement?  How do/should these rights vary depending on the basis of detention?  The age or gender of those confined?  What is seen as appropriate forms of punishment within detention settings, (i.e., solitary confinement)?  What methods have advocates used in challenging detention and the conditions of confinement (i.e., impact litigation, legislative/regulatory reform, media)?  When are the measures of success for such efforts to intervene?  How has the privatization of prisons changed conditions of confinement and advocacy strategies?  

Convener: 
Brett Dignam, Clinical Professor of Law and Supervising Attorney, Yale 

   Law School 

Readings:

Prison Litigation Reform Act (1996)

Deborah M. Golden, It’s Not All in my Head: The Harm of Rape and the Prison   
    Litigation Reform Act, 11 Cardozo Women’s L.J. 37 (2004)

Margaret Talbot, The Lost Children: What do Tougher Detention Policies Mean for 
    Illegal Immigrant Families? The New Yorker, March 3, 2008.

Nina Bernstein, Death of Detained Immigrant Inspires Online Game with Goal of 

   Educating Players, N.Y. Times, Oct. 5, 2008.

Week 6: Oct. 27

The Concept and Challenges of Reentry 

In this session we will explore the concept of reentry – which depends on a conception of leaving a sealed prison.  Are sealed detention facilities the norm in the United States or do people have the ability to come and go to work?  How do U.S. practices compare to those worldwide?  Ought the paradigm be “reentry” or is that term revealing of aspects of detention that could change?
What challenges do individuals face in reentering communities after imprisonment?  How do they vary by the age, gender, ethnicity, race, or nationality of the person returning?  Or the length of time of detention?  What are the factors that predict success for individuals returning to communities?  What interventions have been useful?  How are these efforts funded?

Convener:
Deborah Marcuse, Liman Fellow 2008-2009, Community Services 

    Administration, City of New Haven
Readings:

McGregor Smyth, Overworked and Underpaid: A Criminal Defense Attorney's Guide to 
    Using Invisible Punishments as an Advocacy Strategy, 6 U. Toledo L. Rev. 479, 
    available at http://law.utoledo.edu/students/lawreview/volumes/v36n3/smyth.htm. Paul Bass, Mayor: Newhallville Beating a Wakeup Call, New Haven Independent, July 
    24,2008.
Melissa Bailey , Man Dies in Fair Haven Shooting, New Haven Independent, Oct. 
    21,2008.
Thomas P. LeBel, An Examination of the Impact of Formerly Incarcerated Persons 

    Helping Others, available at http://www.jjay.cuny.edu/centersinstitutes/pri/events.asp
Donald Braman, Doing Time on the Outside: Incarceration and Family Life in 
    Urban America (2004) (excerpt).

Week 7: Nov. 10 
Confining Children 

Children constitute a special category in the eyes of the law.  In the context of the juvenile justice system, there is a longstanding tension between recognizing children’s rights as defendants and their special status that deserves protection from the state.  What is the relationship between the concept of childhood and the policies of confinement of children?  What is the definition of a “child” and does it vary around the world?  When is the detention of children considered appropriate and are children subject to distinctive treatment or assimilated into an adult model?  Which children are detained in terms of race, gender, nationality, ages, and ethnicity?  What are the challenges to such detention and the forms of advocacy to limit confining children?  

Convener: 
Holly Thomas, Liman Fellow 2005-2006, NAACP Legal Defense Fund 
Readings:

In re Gault, 387 U.S. 1 (1967) (excerpt).

Holly A. Thomas, NAACP Legal Defense Fund, No Chance to Make it Right: Life 

    Without Parole for Juvenile Offenders in Mississippi. 
NAACP Legal Defense Fund, Dismantling The School-to-Prison Pipeline . 
Equal Justice Initiative,  Cruel and Unusual: Sentencing 13 and 14-Year-Old 

   Children to Dies in Prison (optional).
Week 8: Nov. 17
Detention of “unlawful combatants”: Guantánamo and Beyond 

Since 2002, the U.S. government has claimed the power to hold “unlawful enemy combatants” without trial until the end of hostilities or until they no longer pose a threat to the United States.  Guantanamo Bay, Cuba is the most notorious example, but the U.S. government holds other individuals suspected of involvement in hostilities against the United States in other overseas facilities such as the Bagram Air Base, Afghanistan and even floating prison ships.  Many supporters of the Bush policies argue that a “Third Way” is necessary due to protect the nation and address shortcomings in the laws of war and criminal justice system. Human rights and civil liberties advocates counter that the preventive detention regime as applied to terrorism suspects inappropriately threatens to swallow the bedrock principles of due process and the presumption of innocence.  What is the purpose of detention in this context?  How does the goal of incapacitation interact with intelligence-gathering and punishment?  How are those subject to this paradigm characterized? For example, what has been the definition of “enemy combatants,” “associates” and “terrorists”?  Who decides who falls within such categories and what legal constraints exist?  What process must be given, and once designated how does that determination come to be reviewed or revised? 

Conveners:
Tina Foster, International Justice Network
Ramzi Kassem, Cover Fellow, Yale Law School 
Readings:
Boumediene v. Bush, 553 U.S. ​___(2008) (excerpt).
Eliza Gliswold, American Gulag: Prisoners’ Tales from the War on Terror, Harper’s 
    Magazine, Sept. 2006, at 41.
Daphne Eviatar, After the Revolution: How the Bush Administration Transformed 
    American Justice-and What’s Next for the New President, American Lawyer & 

    Corporate Counsel Supplement (Fal1 2008).
Week 9: Dec. 1: 

Human Rights and Detention 
Conveners:
Joanne Mariner, Human Rights Watch 


Hope Metcalf, Cover Fellow, Yale Law School

We will explore international human rights standards and foreign state practices regarding detention, particularly in the context of counterterrorism.  While the U.S. view is typically that the post-9/11 era is a new era of unprecedented threats calling for new detention systems, there are numerous examples, both current and past, from around the world.  What parallels might be made between the current “war on terror” and past counter-insurgence or counter-terrorist efforts?  How was detention used in those past examples?  In what contexts may detention be said to be effective policy, and where has it been counterproductive and even destructive for civil society?  What are emerging trends from other nations regarding systems of detention in the counterterrorism context?  How does the United States currently compare to international and foreign standards for detention of terrorism suspects?  What lessons might be learned from the international experience for U.S. advocates and policymakers?  

Readings:

Kenneth Roth, After Guantanamo: The Case Against Preventative Detention, Foreign 
    Affairs, May/June 2008, available at 

     http://www.foreignaffairs.org/20080501facomment87302/kenneth-roth/after-guant-
    namo.html?mode=print.

The Brookings Institution, Benjamin Wittes and Mark Gitenstein, A Legal Framework 
    for Detaining Terrorists: Enact a Law to End the Clash Over Rights, available at 

http://www.brookings.edu/~/media/Files/Projects/Opportunity08/PB_Terrorism_Wittes.pdf.
Week 10: Dec. 8
The Future of Detention 

During our last session, we will meet over dinner to reflect upon the discussions of the past term.
Readings:

Br. on Behalf of Ernesto A. Miranda, Miranda v. Arizona, 86 S. Ct. 1602 (1966).
Judith Resnik, Alerts and Provocations Moving America’s Mores: From Education to 

    Torture, 36 Women’s Studies Quarterly 9 (2008).

Contact Information:

Judith Resnik, Arthur Liman Professor of Law

Room M43, (203) 432-1447, judith.resnik@yale.edu
Sarah Russell, Director, Liman Public Interest Program

Room J43, (203) 432-2230, sarah.russell@yale.edu
Hope Metcalf, Cover Fellow

 (203) 432-9404, hope.metcalf@yale.edu 
Rachel Osterman, YLS ’09, Student TA

(773) 251-3262, rachel.osterman@yale.edu

Cassie Klatka 

Senior Administrative Assistant

Room J45, (203) 432-7740, cassie.klatka@yale.edu

Lucinda Currell 

Administrative Assistant 

Room J43, (203) 432-9165, lucinda.currell@yale.edu
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