B Cﬁérl

A

es W.

R

- Bergan




David J. Brewer

David J. Brewer
The Judge as Missionary

Owen M. Fiss

History has not been kind to David Brewer. He served on the Supreme Court for
twenty years (1890-1910) and helped set the intellectual agenda and direction for the
Court at the turn of the century. Today he is largely forgotten. The cognoscenti might
remember, but then only to vilify him, along with most of the decisions of that era; only
recently Justice Brennan accused Brewer of arrogance for having proclaimed, as he did at
every possible opportunity, that “this is a Christian nation.”! Even now, we are honor-
ing Brewer for a circumstance that hardly could be considered one of his accomplish-
ments, namely, that he was the nephew of David Dudley Field and Stephen J. Field. In
fact, he would probably cringe at being included in this volume. Brewer was brought up
in the East, attended Wesleyan, Yale, Albany Law School, and read law in David
Dudley’s New York law office, but then set out for the West, determined to begin life
and a career for himself.2 As he put it: “I don’t want to grow up to be my uncle’s
nephew.”’3

I

Part of the problem stems from the prominence of some of the justices with whom
Brewer served. He was, historically speaking, completely overshadowed. Justice Harlan
was on the Court when Brewer arrived and when he left (Harlan died a year after
Brewer in 1911). Holmes joined the Court in 1902, and stayed for another thirty years.
[t was also Brewer’s odd fortune to be appointed while his uncle Stephen was on the
Court. They served together until Field resigned in 1897.

Brewer set out for the West in the late 1850s and settled in Kansas. His uncle Stephen
had made a similar break with the East in the late 1840s and settled in California. In
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Justice David J. Brewer. (Courtesy Supreme Court of the United States.)

1863 Lincoln appointed Field to the Supreme Court, and by the time Brewer took up
his position in Washington in 1890, his uncle had been there for more than twenty-five
years and earned a measure of notoriety for himself.

Field’s fame was largely due to his dissents in two major decisions of the post-Civil
War era, the Slaughter-House Cases* and Munn v. lllinois.? In both, Field sought to place
limits on government regulation of business activity, and since Brewer looked upon
government regulation with the same wariness, some have tended to trivialize Brewer’s
contribution to the work of the Court. Felix Frankfurter, for example, saw Brewer and
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his colleagues, particularly Rufus Peckham, Brewer’s constant ally and the author of
Lochner v. New York,5 as doing little more than writing into law Field’s Slaughter-House
dissent.” Brewer was, of course, influenced by Field’s classic statements on behalf of
limited government; any justice who sought to understand the implications of the con-
stitutional commitment to liberty would have been. Indeed, Brewer’s dissent in Budd v.
New York? is a direct descendant of Field's dissent in Munn. But still, it is a mistake to
view Brewer as little more than as a footnote to Field.

Whenever he borrowed his uncle’s ideas, Brewer achieved an eloquence and
coherence that eluded Field himself. He also added a touch of passion. In addition,
Brewer must be credited with developing doctrines to cope with the threats to liberty
that were unique to his time, such as those posed by the Sherman Act. The rule of
reason of Standard Oil (1911)° can be traced to Brewer's separate concurrence in the
famed Northern Securities case of 1904.1° There were also significant differences between
Field and Brewer in cases involving uses of state power beyond the economic sphere. An
example would be the Chinese cases. Field was responsible for some decisions protecting
the Chinese, especially when he rode circuit,!! but he also played a principal role in
lobbying for'? and then legitimating laws that prevented Chinese aliens from entering
the country (even when they sought to enter on a pass previously issued by the United
States government).!3 Brewer, on the other hand, consistently spoke out in protest
against the treatment of the Chinese and did so in the most forceful terms;4 as he said
when he denounced the pass-system established by the Geary Act of 1892, “In view of
this enactment of the highest legislative body of the foremost Christian nation, may not
the thoughtful Chinese disciple of Confucius ask, why do they send missionaries
here?”1% Above all, the assessment of Brewer typified by the work of Frankfurter
ignores the independent contribution Brewer made to the deliberations of the Court in
the 1890s. The presence of his uncle in those deliberations must have been a liability,
and perhaps even an embarrassment.

By the time Brewer joined him on the Court, Field had grown old and cantankerous.
He was probably senile. The correspondence of the justices, such as it exists, mentions
various strategies they employed to induce Field to resign. Even Harlan, not the most
diplomatic of justices, unsuccessfully tried to get Field to give up his seat.!® Field’s sepa-
rate opinion in the famous Income Tax Cases of 1895 was ill-tempered, and slightly
beside the point: He complained of the statute because of its impact on judicial sal-
aries.!” In the early nineties Field once went so far as to mount a major battle against the
Reporter and one of his headnotes.’® On the Court together, Brewer wrote two
architectonic decisions, Reagan v. Farmers’ Loan & Trust!® and In re Debs,?® both
unanimous, while Field did not write for the Court in any major case of the period.
Field's contribution to the work of the Court then appears of another character
altogether: By casting aspersions on the morals of a woman who appeared before him
while riding circuit, Field became entangled in a scandal that ultimately led the
Supreme Court to expand the jurisdiction of the federal trial courts.?!

Field served on the Supreme Court for thirty-four years — a virtual guarantee of
preeminence in the profession (even if the last decade of service was something of an
embarrassment). Harlan and Holmes, the two other titans in whose shadow Brewer
worked, had tenures almost as long as Field's, but their place in history has more to do
with their ideas. We remember Harlan and Holmes as a way of paying tribute to their
ideas. (Holmes also was a genius; surely that could not be said of Harlan, no more than it
could be said of Brewer or of any other justice in the history of the Supreme Court.)
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The United States Supreme Court in 1892. From left to right in the back row are Justices
Samuel Blatchford, John Marshall Harlan, Horace Gray, and George Shiras, Jr. In the front
row, left to right, are Justices Henry B. Brown and Stephen J. Field, Chief Justice Melville
Weston Fuller, and Justices Lucius Q. C. Lamar and David ]. Brewer. (Courtesy Supreme
Court of the United States.)

Harlan is remembered because of his attempts to strengthen the national legislative
power,22 a position which the Court came increasingly to accept, and which is now con-
ventional (though at this moment subject to a revisionist assault by Justice Rehnquist
and his colleagues).2? Even more, we remember Harlan for his dissent in Plessy v.
Ferguson® and his warning that that case would become as infamous as the Dred Scott
decision.?® He was prophetic. So was Holmes. Many remember Holmes for his dissent in
Abrams in 1919, and his peroration on behalf of free speech,?6 but in truth Holmes’s
fame as a justice had been secured some fifteen years earlier, when he dissented in
Lochner v. New York.2” There he laid the theoretical foundations for progressivism, and
paved the way for the eventual constitutional vindication of the New Deal in 1937. He
allowed the legislature the widest possible latitude in defining ends and choosing the
methods for realizing those ends.

Although both Hatlan and Holmes were prophetic, this should not obscure the fact
that in their time — as they sat with Brewer — they were loners. Harlan and Holmes
did not like one another,28 and had little in common. They both dissented in Lochner,
but neither joined the other’s dissent. Harlan’s dissent lay within the received frame-
work, in as much as he found a “direct” connection between health and the maximum
hour law.2® Holmes had no taste for such an analysis. Nor were Harlan or Holmes part
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Justices Brown and Brewer in Washington, D.C. (Courtesy Supreme Court of the United
States.)

of any coalition on the Court at that time. They were isolated figures. Each secured his
fame through a dissent that no other justice joined, Harlan in Plessy, Holmes in Lochner.
Only in later years did Holmes have Brandeis.

Brewer’s role in the collective life of the Court was markedly different. He was at the
center of the controlling coalition of his Court — a coalition composed of justices who
were appointed by two presidents whose politics were virtually indistinguishable,
Grover Cleveland, a Democrat, and Benjamin Harrison, a Republican. This group
included Melville Weston Fuller, the chief justice; Henry Billings Brown, a classmate of
Brewer’s at Yale (Brown and Brewer were considered together for the same vacancy,
and thie story is told that Harrison chose Brewer upon receiving a self-deprecating letter
from him urging that Brown be appointed);3® Rufus Peckham, a judge of the New York
Court of Appeals;3! George Shiras, a lawyer from Pittsburgh; and Edward White, a
senator from Louisiana, who eventually succeeded Fuller as chief justice. On his death,
Fuller described Brewer as ‘“‘one of the most lovable of them all.”32

Brewer's ideas were the ideas of the Court during his tenure, and, in contrast to
Holmes and Harlan, he played a decisive role formulating and propounding the
Supreme Court doctrine of the period. The problem, however, was that Brewer’s ideas
did not triumph in history. They were viewed as the constitutional impediment to the
progressivism that was then taking hold of the nation; they have since been condemned
in every possible way by a generation of lawyers committed to the New Deal. Brewer
distrusted democracy and was prepared to use the judicial power to its utmost to protect
against what he perceived as tyranny of the masses but what others perceived as a pre-
rogative of the people.

57




Owen M. Fiss
u

Democracy puts the coercive power of the state in the hands of the majority, and at
the same time recognizes limits on the exercise of this power. Today we acknowledge
limits on the majority when it comes to protecting racial minorities, insuring procedural
fairness in the administration of the criminal justice system, and allowing dissidents the
right to criticize governmental policies. With respect to these limits, Brewer's record is
mixed, as is true of all the justices of the period, including our heroes.

Brewer did not participate in Plessy;*® he followed the Civil Rights Cases® in curtailing
the power of the federal government to interfere with racial discrimination.3% This dis-
tinguishes Brewer from Harlan, but not from Holmes. Holmes’s performance in the race
cases of the era was miserable, and indeed prompted a dissent from Brewer when
Holmes wrote an opinion for the Court refusing to stop a transparent scheme to dis-
enfranchise the blacks of Alabama.36 Brewer also filed a technical objection to Holmes’s
1909 opinion in Patterson v. Colorado, which allowed an editor of a newspaper to be
punished for publishing cartoons critical of a state supreme court.3” Moreover, Brewer’s
passionate protests of the treatment of the Chinese, on both substantive and procedural
grounds, distinguish him from both Harlan and Holmes. Brewer sharply dissented from
Holmes’s well-known opinions in Sing Tuck3® and Ju Toy,3? which denied resident Chi-
nese access to the federal courts to try their claim of citizenship. Brewer also dissented
from Harlan’s opinion in the Japanese Inmigrant Case*® which undermined a Japanese
alien’s claim for due process in deportation proceedings. And in a similar spirit, Brewer,
like Harlan, spoke out against the colonialism that swept the nation in the years
immediately following the Spanish-American War of 1898.4! Brewer saw colonialism as
incompatible with the ideals embodied in the Declaration of Independence. “To
introduce government by force over any portion of the nation,” he complained, “is to
start the second quarter of the second century of our life upon principles which are the
exact opposite of those upon which we have hitherto lived.”42

It would be a mistake, however, to gauge Brewer’s role on the Court by emphasizing
his position on the issues that concern us. This would blur the profile. We should look
at his issues, at Brewer’s position on the great public issue of his day, and, with the
exception of one brief period centering around the election of 1900, when the nation
divided over imperialism, that issue was capitalism, and more particularly, the role of
the state in regulating economic relationships. It is in this context that the true Brewer
emerges and his relationship to our heroes is fixed, for Brewer's overriding purpose was
to limit and structure state interventions into the economy and to affirm the idea of
limited government. Harlan subscribed to the general intellectual structure developed to
limit state interventions, although he applied it more permissively. Like Brewer, he used
it to invalidate a federal law banning “vellow dog contracts” (prohibiting employers
from requiring nonmembership in a union),4? and to protect railroad investors from
confiscation;#4 but in contrast to Brewer, Harlan approved all maximum hour statutes4®
and all manner of antitrust regulation.6 Holmes simply repudiated the framework.

Brewer and his circle believed in capitalism and the system of liberties and rights that
it implied. He openly marveled at the abundance that capitalism had produced (‘“‘the
magnificence and luxuriousness which surround our lives”’47), and defended inequalities
in the distribution of wealth as inevitable and just. As he saw it:

The large majority of men are unwilling to endure that long self denial and saving
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which makes accumulation possible; they have not the business tact and sagacity
which brings about large concentrations and great financial results,48

In this affirmation, Brewer was not simply expressing a technocratic view of the cor-
rect economic policy. He was instead drawing on every sacred text that he knew:

From the time in earliest records, when Eve took loving possession of even the
forbidden apple, the idea of property and the sacredness of the right of its posses-
sion has never departed from the race. Whatever dreams may exist of an ideal
human nature . . . actual experience, from the dawn of history to the present hour
declares that the love of acquirement, mingled with the joy of possession, is the
real stimulus to human activity. When, among the affirmatives of the Declaration
of Independence, it is asserted that the pursuit of happiness is one of the unalien-
able rights, it is meant that the acquisition, possession and enjoyment of property
are matters which human government cannot forbid and which it cannot
destroy.4?

To follow this thought to its conclusion, one should note that Brewer did not draw a
sharp distinction between the Declaration of Independence and the Constitution; they
were both treated as part of the organic law of the nation.

Brewer’s commitment to the capitalist system did not result in a blind support of busi-
nessmen, or an absolute protection of “property rights” and “liberty of contract.”
Brewer allowed the state the power necessary to curb entrepreneurial excesses that
threatened the market. In 1895, the Supreme Court refused to allow the Sherman Act
to be applied to an acquisition of a sugar refinery which had resulted in what Harlan (in
dissent) called a “stupendous combination.” It controlled ninety-eight percent of the
market, but the Court reasoned that the commerce power did not extend to manufac-
turing (as opposed to transportation). Brewer joined the majority. In 1897, however,
the Court applied the statute to a price-fixing agreement among railroads,5! and over the
next several years laid the foundations for Theodore Roosevelt’s ‘“‘trust-busting” cam-
paign. Brewer joined those decisions, and in the famed Northern Securities case provided
the decisive vote — over the protests of some of his natural allies, White, Fuller and
Peckham, and one of his antagonists, Holmes — to sustain the most famous of TR’s
enforcement ventures, an effort to set aside a deal between the two barons of the day,
James Hill and J.P. Morgan.52

Brewer also thought it appropriate for the state to intervene in labor markets when
the collective power was used on behalf of those who were so systematically disadvan-
taged as to have become virtually wards of the state. He wrote the opinion for a
unanimous Court sustaining a statute that established a sixty hour maximum week for
women working in laundries or factories (Muller v. Oregon).53 Some see this decision as
laying the foundation for the ultimate constitutional triumph of progressivism,54
especially since, in his opinion, Brewer mentioned and summarized the brief Louis
Brandeis had filed on behalf of the National Consumers’ League. But such an interpreta-
tion has little relation to the text of Brewer’s opinion, and ignores the exceptional
nature of the subject of the legislation — the protection of women in the labor market.
It also ignores the fact that in Muller Brewer was careful to preserve Lochner v. New York,
which had invalidated a maximum hour law for bakeries. That particular statute had not
been restricted to women or any other group whose members could be regarded as wards
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of the state. Brewer had joined Peckham’s decision in Lochner and in fact the two of
them dissented from an earlier decision that sustained a maximum hours law for
miners.’ And in the very same term as Muller, Brewer joined Harlan’s opinion striking
down, on liberty of contract grounds, the federal statute outlawing “‘yellow dog con-
tracts.”%6 In these cases, in contrast to Muller v. Oregon, Brewer concluded that the state
had exceeded the constitutional bounds of its power. The statutes in question did not
seek to protect an especially disadvantaged group or class, but rather tried to alter the
balance of power between worker and employer. For Brewer this was tyranny. The
majority was using the power of the state to further its own interests and doing so at the
expense of the minority.

An even greater danger of tyranny arose for Brewer from the risk that the legislative
power would be used to transfer the property of the few to the many. A case in point
was the federal personal income tax of 1894. The statute was structured in such a man-
ner as to place the entire burden of taxation on two percent of the population, the weal-
thy few who mostly resided in the Northeast. Brewer joined Fuller’s opinion to invali-
date the tax®? and defended the decision on the lecture circuit.58 He also saw a threat to
property in the power Munn v. Illinois had allowed to the legislature to regulate the rates
or prices of various businesses. Brewer did not deny the legislature the power to regulate
rates altogether, but sought to place limits around it, first in terms of the industries to
which it applied, and then by policing the actual rate imposed.

Brewer allowed rate regulation of railroads, but on a more limited theory than that of
Munn. The regulation of rates was permissible, so Brewer reasoned, because, and only
because, the railroad companies performed a function that properly belonged to the
state, namely, the operation of the public highways. He did not allow the regulation to
extend to rates of a business simply because it was affected with a public interest, and
thus repudiated the Munn standard.?® Brewer was also determined to see that rates were
set at a level that insured investors a fair rate of return and, in contrast to the majority in
Munn, expressed an unwillingness to leave this matter to the discretion of the legislature.
In Reagan v. Farmers’ Loan & Trust,%® he set aside a rate that provided investors with no
return at all. Speaking for a unanimous Court, he explained that he had taken this
action to guard against confiscation and also to assure equal protection of the laws:

The equal protection of the laws, which by the Fourteenth Amendment, no state
can deny to the individual, forbids legislation, in whatever form it may be
enacted, by which the property of one individual is, without compensation,
wrested from him for the benefit of another, or of the public.®!

He was, in this assertion, evincing a concern with victimization, though of the wealthy

few rather than of disadvantaged groups that today are seen as deserving the special pro-
tection of the Constitution.

1M

In cases such as Reagan, Brewer stated not only his belief that the legislature had over-
stepped its bounds, but also that it was the province of the judiciary, particularly the
federal judiciary, to call it to task. He believed that the federal judiciary was “the
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nation’s safeguard’’%2 or, as he put it on another occasion, ‘“‘the nation’s anchor.”’% This
view did not follow from some pretense of literalism: He did not parse clauses or try to
defend his view of the judicial office by claiming that he was simply executing some
specific command of the Constitution. His position was more structural: It was based on
the fact that the federal judiciary was the only institution that was not vulnerable to the
pressure of the many. To turn the conventional learning on its head,® counterma-
joritarianism was, for Brewer, not a difficulty, but a virtue. Countermajoritarianism was
the source of the Court’s strength: “I am firmly persuaded,” Brewer declared, ‘“‘that the
salvation of the nation, the permanence of government of and by the people, rests upon
the independence and vigor of the judiciary. . . .65

Brewer was no democrat, but then neither was our hero Holmes. While Brewer re-
ferred to the people as “‘the many,” Holmes spoke of them as “‘the crowd.”®¢ Unlike
Brewer, though, Holmes believed that it was the prerogative of the people to do as they
pleased — not because they were likely to do what was right, but rather because he
thought himself unable to prove them wrong, or because he felt that in the end they
would have their way anyway. With only a bit of hyperbole, Holmes once said:

I have been in a minority of one as to the proper administration of the Sherman
Act. I hope and believe that I am not influenced by my opinion that it is a foolish
law. I have little doubt that the country likes it and I always say, as you know, that
if my fellow citizens want to go to Hell I will help them. It’s my job.”®7

Brewer’s view of his job was just the opposite. Brewer was not a relativist nor a fatalist.
The judge was not to sit to one side and watch history unfold; he was not to be a specta-
tor.® He was to be a player, or staying with Brewer’s religious imagery, something of a
missionary. The judge was to remind the people of their highest ideals. The judge was to
act as “‘Philip sober to control Philip drunk,”% and to lead rather than acquiesce.”®

Brewer understood that the people would ultimately have their way. Discussing the
issue of colonialism shortly before the election of 1900, Brewer acknowledged the power
of the people to pass new laws and amend the Constitution. He saw clearly that
“whatever [the American] people determine to do they will do, and there is no power
on earth that will or can stop them.”?! He recognized that there was nothing that a
judge could do to stop the inevitable triumph of the many, but still, he believed that it
was the obligation of the judge to try. In this Brewer was moved by a very deep idealism,
and even a certain daring. He knew that he could not be removed from office for stand-
ing his ground against the many, or, to trivialize the matter somewhat, that his pay could
not be reduced, but at the same time he must have sensed that the many would proba-
bly have the last word in history (though perhaps not in that celestial seat of judgment
to which he often made reference).

Brewer’s conception of the judicial office was implicit in his willingness to set aside
statutes — the formal enactments of the many. It was given an even more explicit and
more dramatic statement when the people took to the streets. The case I have in mind is
In re Debs.”2 It arose out of the Pullman Strike of 1894, in which a sympathetic strike of
the American Railway Union tied up the rail system of the nation. The President re-
sponded with the army and the courts with an injunction. The Supreme Court was con-
fronted with the contempt conviction of the Union’s president, Eugene Debs, and
Brewer wrote the opinion sustaining the conviction and the underlying injunction. In
that opinion Brewer made his views of the judicial office evident and in so doing pro-
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Troops enforcing the court injunction during the 1894 railroad strike. The strike was led by
Eugene Debs’s American Railway Union in sympathy with the strike of Pullman workers
against the railroad car manufacturing company. In In re Debs (1895) Justice Brewer spoke
for a unanimous Court in upholding the conviction of Debs for defying the court injunction to
end the strike. The decision pointed the way for the use of court injunctions against strikes during
the next three decades. (Drawing by G. W. Peters from a sketch by G. A. Coffin; courtesy Li-
brary of Congress.)

voked the populist wrath. The very next year, when the Democratic Party broke from
its past and moved toward populism, William Jennings Bryan ran for President on a
platform that denounced Debs and more generally “‘government by injunction.”?® This
campaign against the Court in fact got nowhere, and probably became something of a
liability for Bryan in more genteel circles. But Debs and the reaction to it continue to
haunt us. They have been memorialized by Felix Frankfurter and Nathan Greene who
began their brief for the Norris-LaGuardia Act of 1932 by reminding the reader of the
Democrats’ reaction to Brewer’s handiwork.”4

Brewer was no friend of the mass strike. He was willing to admit that labor organiza-
tions had a useful role to play in avoiding the excesses of capitalism, but nevertheless
condemned the mass strike for the same reason that he opposed certain exercises of the
legislative power. It involved coercion and appropriation; “it is the effort of the many,
by the mere weight of numbers to compel the one to do their bidding.”””> But what
transpired in Chicago in 1894 was no ordinary strike — it was closer to an incipient rev-
olution. The purpose of the Debs injunction was not to protect the property rights of the
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railroad owners, or the liberties of those desiring to work, but to preserve the public
order and quite possibly save the economic union. Some 2,000 regular troops of the
United States Army and a total of 14,000 armed agents had to be deployed before order
was restored.”®

Judicial intervention in such a context might seem as ‘“puerile and ridiculous,”
perhaps as much as it would have been to read “‘a writ of injunction to Lee’s army.”"” In
fact Debs’s lawyer, Clarence Darrow, made such an argument. Brewer answered by
pointing to some testimony by Debs (before a national commission) that supposedly
demonstrated the efficacy of the injunction in breaking the strike and quelling the rebel-
lion.” | think Brewer misread that testimony, but it nevertheless seems clear that
Brewer attached no particular significance to the likelihood of success; for him, efficacy
was not a condition of judicial intervention. Brewer’s judge was supposed to do all that
he could, even if his efforts later turned out to be “puerile and ridiculous.” As Brewer
explained in Debs, ““If ever there was a special exigency, one which demanded that the
court should do all that courts can do, it was disclosed by this bill, and we need not turn
to the public history of the day, which only reaffirms with clearest emphasis all its allega-
tions.”'T?

IV

Brewer's detractors point to his elitist origins, and try to show how those origins were
likely to color his substantive conception of justice, as manifested in cases such as Debs.80
But the source of an idea does not necessarily impeach its validity, and in any event, this
critique fails to acknowledge the fact that all of Brewer's positions were rooted in the
then prevalent constitutional doctrine. Brewer’s most famous or infamous decisions —
Debs, Reagan and Muller — were unanimous. The realist critique also does not account
for Brewer's economic decisions of a different character, such as Northern Securities,
where state power was used against business, or for the full range of his views as
expressed in cases involving the Chinese or imperialism. Nor does the realist critique
distinguish Brewer from his brethren, including our hero Holmes, whose elitist origins
were even more pronounced.

Brewer’s special gift was not his view of substantive justice, but rather his conception
of the judge’s role, which he both propounded and exemplified. To explain this aspect
of the man, I would stress not Brewer’s elitist origins or even the Field connection, but
the fact that his parents were missionaries (he was born in Turkey in 1837, just before
his parents were to return to the States), that he spent much of his youth protesting slav-
ery, and that he moved to Kansas at a time when it was the scene of the bloody struggles
that were soon to culminate in the Civil War.8!

Today we are inclined to question Brewer’s substantive values and also the ease with
which he read those values into the Constitution; he did not draw sharp lines between
the Constitution, the Declaration of Independence, Holy Scripture, and The Wealth of
Nations (though, as far as I can ascertain, he had no interest whatsoever in Mr. Herbert
Spencer’s Social Statics). But it would be unfortunate to allow this questioning to turn
into a cynicism about the place of ideals in the law and even worse, to make it the basis
of rejecting Brewer's conception of the role of the judge in bringing those ideals to frui-
tion. “It is one thing,” he once said, ‘“‘to fail of reaching your ideal; it is an entirely
different thing to deliberately turn your back on it.’’82
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