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Introduction 

 

 Imagine someone who says, “Thanks to the pioneering work of Benjamin Libet it is well-

established that there is a surge of brain activity, registering on the EEG as ‘the readiness 

potential’, prior to the moment that agents take themselves to make a decision.  People say they 

decided at a particular moment, but their EEG’s tell us that their brains were very active some 

moments earlier.  From this we learn that although people think they act voluntarily, they never 

do in fact.  Since it is unjustifiable to hold people criminally liable when they did nothing 

voluntarily, nobody is justifiably held criminally liable.  Thus, our prisons are filled with people 

we are unjustified in imprisoning. Our courts are clogged with cases that ought to be decided 

immediately for the defense on the basis merely of a proper appreciation of Libet’s discovery.”   

 This imagined person reaches a lot of big conclusions in a few short sentences. My focus 

here is on the concept of the voluntary that figures in this train of reasoning.  For the startling 

conclusions about the law to follow in the way proposed from the facts that Libet uncovered it 

must be the case that the property, labeled “voluntariness”, that Libet’s discoveries are said to 

show our acts to lack is in fact required for justified criminal liability.1  In thinking about this, it 

is important not to be misled by our language.  There might be perfectly good usages of the term 

“voluntary” under which Libet has indeed shown our acts not to be voluntary; and there are, of 

course, perfectly good usages of the term under which an act must be voluntary if a person is to 

be criminally punished for it.  Our question is whether these two perfectly good usages of the 
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term are close enough in meaning to warrant important conclusions about criminal liability.  Are 

the terms more than just homophones? 

 We’ll start on the legal side.  What is meant by the term “voluntary” in the law?  What 

little can be gleaned in answer to this question from contemporary legal materials is discussed in 

section 1.  As we’ll see in section 2, we can make some further headway on that question not just 

by looking at today’s law, but also by looking at the theory of voluntary action popular in 17th 

and 18th century Britain during the period in which the criminal law’s voluntary act requirement 

became what it is today, a theory disseminated in part at least through the works of John Locke.  

Then in section 3 we’ll turn to Libet:  Has Libet shown our acts not to be voluntary in the sense 

that is of relevance to the law?  The answer to this last question is, given some plausible 

empirical assumptions, probably no.  However, in the end I describe schematically a type of 

experiment that might help us to decide the question with more certainty.2 

 

1. The Law’s Schematic Conception of Voluntary Action 

 

 As every law student learns in the 1L course in criminal law, a defendant is never guilty 

of a crime, in our system, unless he is shown beyond a reasonable doubt to have performed some 

voluntary act.3,4  A voluntary act, the law tells us, is a bodily movement that is appropriately 

guided by the mental state of volition.  The theory of voluntary action embedded in the law does 

not, by itself, rule out the possibility that mental events can themselves be voluntary acts; my 

thinking about my upcoming Paris trip can, itself, be an activity guided by volition, as when I put 

aside some time to give it some thought.  But the law’s voluntary act requirement cannot be met 

through showing that the defendant did something mental voluntarily; what must be shown is 

that the defendant engaged in some relevant bodily motion that was guided by volition.  The 
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thought is that even though there can be voluntary mental acts, there are no crimes of pure 

thought; crime requires bodily motion. 

 1Ls are also taught that every crime has two parts: the actus reus and the mens rea.  

Defendants must be shown, that is, both to have done something and to have had certain mental 

states.  If a statute specifies a penalty for, say “intentionally damaging public property”, a 

defendant charged with that crime must be shown beyond a reasonable doubt to have damaged 

public property (the actus reus of the crime) and to have intended to (the mens rea of the crime).  

The voluntary act required for liability is part of the actus reus, not the mens rea.  This can be 

confusing since the law tells us that what makes a bodily movement a voluntary action is that it 

is appropriately guided by a mental state, namely a volition.  So it can seem as though finding 

that a defendant has acted voluntarily requires first finding out that he’s met at least some of the 

mens rea requirements of the crime.  But this is only an appearance.  Volition is a special mental 

state, distinct from those included in the mens rea.  Volition is best thought of as an executory 

mental state: it performs the role of realizing in bodily motion the plans and purposes set out by 

other mental states like intention.  One can intend to damage a public memorial, for instance, but 

one cannot have a volition in favor of that.  Putting aside mental acts, one can have a volition in 

favor only of moving one’s body in a particular way and more is required than bodily motion for 

the damage of a public memorial.  The idea is that a person who intends to damage a memorial 

executes that intention through the formation of further mental states, volitions, that control and 

guide the intricate bodily motions needed to, for instance, carve one’s name in the stone.  But the 

mental states guiding those bodily movements, volitions, are not representations of the intended 

damage to the memorial; they are representations only of the bodily motions that they guide.  

The mens rea of the crime, then, includes only mental states like intention and belief, while the 

actus reus of the crime—involving, as it must, a voluntary act—includes something mental only 

in so far as it includes the executory mental state of volition.  The decision to put volition under 
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the heading of actus reus rather than mens rea is not arbitrary.  The idea is that mens rea is 

reserved for what the Latin term actually says: the mind of the guilty.  Volitions, the thought is, 

don’t contribute to what makes your mental state into an objectionable one.  What’s bad is not 

moving your hand in a certain way; what’s bad is damaging public property.  But in so far as 

volitions only represent and guide bodily motions as such, independently of their legally 

important results, they are morally neutral. 

 The crucial ingredient in the legal concept of voluntary action for our purposes, then, is 

volition.  However, the idea that the bodily motion is appropriately guided is important too, as 

one can see from simple examples: I fall from a bridge.  The movement of my body is not a 

voluntary act since the motion is not guided by my mental activity.  There’s mental activity at the 

time alright—I’m thinking, “Good God!  I’m falling off a bridge!”—but the motion of my body 

is not guided at all by this mental activity.  Nor would the motion of my body be a voluntary 

action if, as I fell, I tried desperately to stop falling.   

 Postponing, for a moment, further reflection on the nature of volition, it is important to 

see that one way to argue that Libet’s experiments show us never to act voluntarily is to argue 

that they show that even if there is relevant mental activity taking place in the moments before 

bodily motion, that mental activity does not appropriately guide our bodily motions.  The picture 

is of the mental activity that we call “choice” or “decision” or “volition” as causally irrelevant to 

the generation of the bodily movements that we take it to cause and guide.  To assess this line of 

thought one needs to know what is meant by “appropriate guidance” and one needs a good 

argument for thinking that Libet’s experiments show this to be absent in our bodily motions.  

Although I won’t make good on this claim here, I think this line of thought is very unlikely to 

succeed, although there are deep questions here about what any facts about the brain can tell us 

about the causal properties of our mental states.  In any event, I am going to be assuming in what 
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follows, controversially I know, that Libet’s discoveries are at least consistent with the view that 

some kind of mental activity does indeed guide bodily motion. 

 But there is still room for the view that Libet has shown us not to act voluntarily in the 

sense required by the law, for even if a bodily movement is responsive to and guided by a mental 

state, it still might fail to be voluntary in the legal sense if the mental state is not of the right sort.  

And it is possible that Libet’s experiments show the guiding mental activity to be of the wrong 

sort.  I yank my hand back from the handle of the burning hot pot.  The motion of my hand is 

responsive to brain events that underlie mental states; when my hand touched the handle this 

caused brain activity which in turn caused my hand to yank back.  Further the brain activity in 

question underlies mental states—pains, and probably other states, too, such as beliefs about the 

heat of the handle.  But the yanking of my hand is not a voluntary act.  If in yanking it back I 

broke something of yours, I would not on those grounds be a candidate for a charge of 

destruction of property; there might be other bodily motions of mine that could serve to put me 

on the hook for that crime, but the yanking of my hand would not.  What then is the law’s 

conception of the distinctive feature of the mental states that guide bodily motions that are 

voluntary acts?  How do they differ from mental activities such as those involved in the hot pot 

example? 

 In answering this question, we need to know how the law distinguishes between volitions 

and other mental activities that cause and guide bodily motions.  We learn something about this 

by looking at the acts which fail to go over the legal hurdle that an act must go over to count as 

voluntary.  There are so few actual criminal cases in which this is so, and in which courts explain 

the basis of their judgment that it is so, that theorists who have written about the voluntary act 

requirement tend to cite the same few examples:  Huey Newton was shot in the abdomen and 

moments later fired a gun at and hit the police officer who shot him.  He testifies to having no 

memory of drawing or firing his gun and expert medical testimony confirms that people 
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suffering from such severe physical trauma often engage in complex bodily movements of which 

they have no memory.  Was Newton conscious when he shot the police officer?  In some senses 

of “conscious” he was, and in others he was not.  He wasn’t asleep, but he was clearly 

diminished in consciousness in comparison to people who have not just been shot in the 

abdomen.  Newton is acquitted on the grounds that the bodily movements on which his criminal 

liability would have to be predicated—namely those involved in his drawing and firing his gun—

are not voluntary acts because not accompanied by consciousness.5  There’s almost no question 

that his bodily movements are guided by mental activity—his gun is drawn and aimed at his 

attacker, it didn’t just accidentally fire in the policeman’s direction.  But, the court holds, this 

mental activity is not conscious and so fails to be a volition.  In reaching this conclusion, the 

court takes the position that in the meaning of the term “conscious” that is of relevance to the 

law, a mental state like Newton’s is not conscious. 

 Another oft-cited example: Mrs. Cogdon has a vivid dream in which her daughter is 

being attacked by an enemy soldier.  When she awakes she finds that while asleep she fetched an 

axe from the woodpile and cleaved her daughter’s head in two apparently while dreaming herself 

to be attacking the soldier in defense of her daughter.  She is acquitted on the grounds that the 

bodily movements that putatively constitute the act portion of her crime—her going to the 

woodpile, retrieving the axe and swinging it—are not voluntary because the mental activity that 

guided those movements is unaccompanied by consciousness.6  Dreams involve a kind of 

consciousness greater than we find, for instance, in sticks and stones; but, as in Newton, in 

Cogdon’s case the court reaches the conclusion that in all of the senses that matter to the law, 

even if not in all of the senses that are sometimes attached to the term “conscious”, Cogdon’s 

relevant mental states are not conscious. 

 In both Newton’s and Cogdon’s cases, there is no question that brain activity bearing 

some kind of resemblance (although how much resemblance is unclear) to that involved in 



 7 

ordinary action is crucially involved in the production of the relevant bodily movements.  But 

control by such complex brain activity is not enough for criminal liability, according to the 

courts in those cases, for there is a crucial psychological difference between the mental states, if 

any, that Cogdon’s and Newton’s brain activity underlies, and those involved in ordinary 

voluntary action: Newton’s and Cogdon’s mental states are not conscious.  So, the hurdle that an 

act must go over to count as voluntary in the legal sense is at least this high: the mental activity 

that guides it must be conscious.  Or, put in slightly different terms, at least one necessary 

condition that mental activity must meet to count as volition is a condition of consciousness. 

 It is important to note that the requirement of consciousness is not a causal requirement.  

Say that a person’s volition guides his bodily movement, but it would have guided it in just the 

same way even if it had not been accompanied by consciousness.  In such a case, there is 

guidance of the bodily movement by a mental state that is conscious, and which counts as a 

volition in part thanks to the fact that it is conscious, but there is good reason to think that the 

consciousness which accompanied the mental state was not causally efficacious: conscious or 

not, the mental state would have the same effects.  Was the bodily movement voluntary in the 

legal sense?  Yes.  The problem with Newton and Cogdon is not that consciousness was causally 

irrelevant.  The problem is that they weren’t conscious.  Had they been conscious, they would 

have engaged in voluntary action, in the legal sense, even if it were also true that the same bodily 

movements would have followed even absent consciousness.  The mental state has to cause 

bodily movement for the bodily movement to count as voluntary.  It must also be accompanied 

by consciousness.  But the mental state needn’t cause the bodily movement in virtue of the fact 

that it is accompanied by consciousness.  What this implies is that in considering what, if 

anything, Libet’s experiments show us about the criminal law, we needn’t concern ourselves 

with the question of whether or not the experiments show consciousness to be causally irrelevant 
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to bodily movement.  The question we should care about, instead, is whether they show 

consciousness to be absent. 

 The question with which we began—is voluntariness of the sort Libet has shown our acts 

to lack required for justifiable criminal liability?—has led us to another: is the sense of 

“consciousness” in which Libet has shown the mental states underlain by the brain activity 

registering as the readiness potential to be unaccompanied by consciousness the same sense as 

that in which justifiable criminal liability requires consciousness to accompany action?  At this 

point, the 1L student discovers that the law supplies no positive description of the kind of 

consciousness in question, but merely provides, instead, a list of different circumstances in which 

the relevant sort of consciousness is absent: reflexes, and cases of hypnosis and somnambulism.7  

It also supplies some rules of evidence: the fact that a person cannot remember doing something 

does not imply, as a matter of law, that she was unconscious when she did it, although it does 

supply some evidence for that.  And the fact that a person can remember doing something 

provides powerful, although defeasible evidence that she was conscious when she did it. 

 The law hasn’t supplied us with much to go on.  For one thing, it gives us no guidance 

about exactly what a person needs to be aware of in order to be “conscious” in the sense that 

Newton and Cogdon are not.  The subjects in Libet’s experiments, for instance, remember the 

mental events that take place milliseconds after the brain events that register as the readiness 

potential. They are aware also of the bodily movement that follows moments after that.  What, 

exactly, must a person be aware of in order for his act to be accompanied by consciousness in the 

sense that matters for the law?  Certainly not everything that’s involved in action.  I am not 

aware in any way that I can recall of the motion of my pinky when I pull the trigger with my 

index finger, even though, as biophysics discovers, the motion of the pinky against the barrel 

turns out to be crucial to leveraging enough force to pull the trigger.  The explicit legal opinions 
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in cases like Newton and Cogdon give us no guidance on the issue of what we need to be aware 

of.   

 In addition, and more importantly for our purposes, the legal opinions give us almost no 

guidance about what the awareness itself must involve; they don’t tell us when an act of 

awareness is an instance of the kind of awareness that’s required for the mental states in question 

to be volitions and when it is not.  There is certainly some sense in which Cogdon is aware while 

killing her daughter; she can tell us later about the dream she was having at the time, and 

dreaming seems to be a form of awareness.  Further, the kind of awareness she had is not 

insufficient for voluntariness simply because it is non-veridical.  If she had dreamed that she was 

killing her daughter, while she was killing her daughter, she would still not have been conscious 

in the way required for liability.  In fact, some of what she was aware of was veridical; she must 

have been aware of the location of the woodpile, and of the axe’s location on the woodpile, when 

she retrieved it.  It is rather that dream-like awareness is not consciousness in the sense that the 

law has in mind.  It’s a different kind of awareness from the sort that we take to accompany 

voluntary action, independently of what it is awareness of.  But this still doesn’t tell us how that 

form of awareness differs from the kind that’s necessary for criminal liability under the voluntary 

act requirement. 

 

2. Locke and the Emergence of the Consciousness Requirement 

 

 At this point, I want to change the subject and ask a different question, the answer to 

which will turn out to help us in clarifying both what one needs to be aware of, for legal 

purposes, for the mental activity guiding one’s bodily movement to be a volition, and what the 

nature of that awareness is, how it differs from other sorts.  Here’s the new question: When did it 

come to pass that those who had a powerful influence over the formation of our criminal law 
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determined that there must be some kind of consciousness accompanying the mental states 

guiding action for that action to be voluntary?  In asking this question, I am not asking when 

those who influenced the development of the criminal law came to believe that criminal liability 

required a voluntary act.  I am interested, instead, in the historical moment when it came to be 

held that volitions are distinguished from other mental states by consciousness.  Oddly enough, 

given some plausible historical assumptions, it is possible to date this with some precision by 

looking at John Locke’s Essay Concerning Human Understanding.   

 We now tend to think of Locke as a political philosopher because of the well-known 

influence of his political philosophy on the American and French Revolutions.  And, to be sure, 

Locke was a political philosopher of the first importance; Jefferson quite clearly had Locke’s 

Second Treatise of Government to hand as he wrote the Declaration of Independence.  But in the 

late 17th and 18th centuries in Britain, when much of modern common law criminal law doctrine 

was explicitly formulated and codified, Locke was at least as well known for his views in 

epistemology, metaphysics and philosophy of mind, as he was for his political philosophy.  The 

Essay Concerning Human Understanding, in which Locke presents his views on those topics, 

was in the library of every learned person in Britain including every magistrate entrusted with 

the power to decide criminal cases.  The book went through five editions in Locke’s lifetime, and 

a sixth was published shortly after his death.  It is plausible to think, then, that what Locke had to 

say about action had an effect on the criminal law of his time, and, in turn, on ours.  Magistrates 

trying to decide whether or not a defendant’s bodily motion was a voluntary act may very well 

have turned, for instance, to Book 2, chapter 21 of Locke’s Essay and looked carefully at section 

28, a section entitled “Volition what.”   

 Even if the influence was not as direct as this, there are other ways in which the law 

comes to reflect the going views on topics, and the going view of the nature of voluntary action 

in Britain in the late 17th century, and for much of the 18th- and 19th-, was Locke’s.  In fact, 
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Locke’s conception of action was not significantly challenged by Anglophone philosophers until 

the mid-20th  century when Gilbert Ryle and others of that period, under the influence of 

Wittgenstein and also behaviorism, began to question volitional theories of action.  The primary 

concern from that quarter was with the very idea of executory mental states guiding bodily 

motions aimed by grander mental states like intentions.  Why should we think there are any 

executory mental states of that sort?  Donald Davidson’s response to this sort of concern was to 

develop a theory of voluntary action under which all of the guidance of bodily motion was done 

by the mental states like intentions without the help of the special executory mental states the law 

calls “volitions”.  But while some of the criticisms of volitional theories have made their way 

into legal academic circles, and most philosophers of action now think that a theory of action like 

Davidson’s, that grants no role to volition, is more likely to be true than a volitional theory, these 

lines of thought have had no influence on the law.  The law in this area simply has not been 

revised in any significant way for a very long time.8 

 Now Locke’s views on the nature of action changed significantly between the first and 

second editions of the Essay.  Throughout all editions of the Essay Locke holds a volitional 

theory of voluntary action.  In accord with the criminal law of today, he holds, that is, that, for 

instance, what makes the movement of my finger a voluntary act on my part, different from a 

spasmodic movement, is that the movement of the finger is guided by a mental state of volition.  

There may be mental causes of the spasmodic movement also, but those mental causes are not 

(in the ordinary case) volitions, and volition, Locke thinks, is what is special to voluntary action.  

So the Locke interpreter must ask the same question that we ask of the criminal law today: what 

is volition and how does it differ from other forms of mental activity?   

 To appreciate Locke’s conception of volition, it is important to keep in mind a distinction 

that Locke makes between two kinds of awareness that one might have of a thing, or of one’s 

own mental states (cf. Essay II.i.7, II.ix.1).  For Locke, and, really, for all of the philosophers of 
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mind who had an influence on the development of the common law conception of the criminal 

mind, every mental state was attended with some kind of awareness; that was thought to be a 

distinctive feature of the mental that distinguished it from bare physical states, such as the states 

of the bodily organs like the heart or the liver.  Locke sometimes, although not always, used the 

term “consciousness” to refer to this kind of awareness; his more favored term, which has vastly 

different connotations now, was “perception”.9  In this sense of “consciousness”, if we were to 

say that there is mental activity taking place during the readiness potential, we would also be 

saying that that mental activity involves consciousness.  In this sense of consciousness, that is, it 

is a contradiction in terms to imagine mental activity that is not conscious.  But nobody, much 

less Locke, took the fact that awareness attends every mental state to imply that those mental 

states were all things we could know about.  The fact that a person is in a mental state implies 

that she is in some state of awareness, but it does not imply that she knows, can report, can 

remember, or in any practical way access the mental state she is in.  Consider, for instance, your 

awareness of non-moving objects in the periphery of your visual field while you focus intently 

on something in the center of the visual field.  You are aware of those objects.  But you can’t 

later report on what is there, or remember what is there, or claim even at the moment, much less 

later, to know what is there.  The kind of awareness that was thought to attend all mental states is 

very thin. 

 But this very thin kind of awareness that accompanies all mental activity is not the only 

kind of awareness that Locke thought us to be capable of.  Locke, and, again, this was standard 

in the period, held that for anything of which you were aware to be something that you could 

know anything about, or remember later, or access in any really meaningful way, you had to 

attend to it.  Awareness is one thing; awareness plus attention something much more robust.  

Locke uses a variety of rather elevated terms to indicate that he is talking about this kind of 

awareness when he is.  He describes people in such a state of attentive awareness to be 
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“contemplating” something or “knowingly” aware of it, or engaged in an act of “attentive 

reflection”.  For ease of exposition, let’s call the kind of awareness that Locke took to 

accompany all mental activity “thin consciousness” and call the kind that he took to involve 

attention, and to allow for knowledge, memory and perhaps other forms of access of what one is 

aware of, “thick consciousness”.  In these terms, there is logical space for thinking that Libet has 

shown that we are not thickly conscious of the mental activity taking place during the readiness 

potential.  If there is mental activity taking place at that time, it is at most thinly conscious, but it 

is not thickly conscious. 

 Now, what does Locke take a volition to be?  Locke gives an importantly different 

answer in the first edition of the Essay than he does in the second and later editions of the book.  

Here’s one of the things he writes in the first edition of the Essay: 

 

(1) Volition, 'tis plain, is nothing but the actual choosing or preferring the forbearance to 

the doing, or doing to the forbearance, of any particular Action in our power, that we 

think on. (Essay, II.xxi.15, first edition.) 

 

The term “preferring” is an umbrella term for Locke; to say that someone is “preferring” 

something is merely to say that he has a pro-attitude of some variety in favor of it.  So, in the 

first edition, any thought in favor of a particular action—a desire, a preference, a wish, a whim—

is a volition to perform that action.  Since, under this definition, volitions are mental states, they 

are accompanied by thin consciousness.  But nothing in Locke’s definition here intimates that 

they are necessarily accompanied by thick consciousness.  It would be possible, under this 

definition, to be having a volition while attending solely to something unrelated to the volition—

to be attending neither to the act one’s volition favors nor to the volition itself—or not to be 

attending to anything at all.  What follows is that it is possible, under this definition of volition, 
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to have a volition that is not thickly conscious.  And if it is possible for there to be volitions that 

are not thickly conscious, it is possible for there to be voluntary actions the mental causes of 

which are unattended by thick consciousness.  What we learn from Libet’s experiments is, at 

worst, that if there is mental activity underlain by the physical events registered as the readiness 

potential, we are not aware of that mental activity in any way that we can access or turn into 

knowledge.  But this shows only that we are not thickly conscious of that mental activity.  That 

fact is pertinent here only if it shows that the mental activity in question is not of the sort that can 

qualify the resulting bodily movement as voluntary action.  But it only shows that if it shows the 

relevant mental activity to be importantly different from volition.  But that is not shown if 

Locke’s first edition account of volition is the law’s.  So, if Locke’s first edition account of 

volition were in line with the law’s conception of voluntary action then we could quickly reach 

an answer to the question that concerns us here: Libet’s discoveries, we would conclude, are of 

no relevance whatsoever to the law’s voluntary act requirement.   

 But this would be too hasty for at least two reasons.  First, Locke’s first edition account 

of volition is philosophically indefensible.  Here’s a counterexample: say that A is B’s 

marionette—B controls how A’s body moves, and A knows it—but A is a thinking creature with 

strong desires about how his body should move.  Further, B is very attuned to those desires and 

aims to please: B moves A’s body in exactly the ways that A wants his body to move.  Are A’s 

bodily motions voluntary?  Clearly not.  But they are guided by A’s wants.  It must be that A’s 

desires don’t rise to the level of volition.  But they count as volitions under Locke’s first edition 

account of volition.  So there must be something wrong with that account.  That’s one problem, 

but there is another which is more important for our purposes: there is really no reason to think 

that Locke’s first edition account of volition is the same as today’s criminal law’s conception.  

After all, under Locke’s first edition account of volition, Newton’s bodily movements are 

voluntary: Newton’s bodily movements were guided by mental activities and there is every 
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reason to believe that Newton wanted to engage in them; he wanted to shoot the cop who shot 

him.  So, when the law requires that Newton’s mental activity be conscious to be volition, it must 

be requiring more than what is required by Locke in the first edition of the Essay. 

 Now notice what happens in the later editions of the Essay.  In the second and later 

editions, Locke cuts passage (1) and replaces it with the following: 

 

(2) Volition, 'tis plain, is an Act of the Mind knowingly exerting that Dominion it takes 

itself to have over any part of the man, by imploying it in, or withholding it from, any 

particular Action. (Essay II.xxi.15) 

 

For our purposes, the crucial word here is “knowingly”.  Locke is telling us that it is definitive of 

volition that it is accompanied by thick consciousness; thin consciousness of the sort involved in 

every mental activity is not enough.  To be engaging in the kind of mental activity capable of 

qualifying resulting bodily movement as voluntary, one must be in a position to know something 

about that activity.  And given that knowledge about X can only derive from awareness of X 

when that awareness is accompanied with attention, it follows that one must be aware of 

something in the thick sense in order to be engaging in volition.  Voluntary action involves 

knowing not just that your body is moving, but also something about the mental causes of that 

bodily movement.  Locke’s point here is the one that we find expressed in today’s criminal law.  

Cogdon’s and Newton’s mental states are not accompanied by the kind of thick conscious 

awareness that is distinctive of volition, no matter what term we use to pick out that special 

property. 

 In fact, Locke’s changes from the first to the second edition of the Essay are systematic in 

this regard.  Every definition of volition, and virtually every remark about volition, is replaced 

with one that intimates that volitions involve some kind of heightened awareness.  Further, and 
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importantly, the second edition of the Essay includes Locke’s groundbreaking discussion of 

personal identity in which he argues that the definitive feature of a person, what constitutes 

personal identity over time, in fact, is self-awareness.  That now familiar idea had its birth 

alongside Locke’s account of volition as involving thick consciousness.10 

 I conjecture, then, that the criminal law’s requirement of consciousness for voluntary 

action and thus for criminal liability is born with Locke’s rewriting of the Essay Concerning 

Human Understanding between 1689 and 1694.  In 1689, Locke thinks that although volitions 

are accompanied by thin consciousness, they needn’t be accompanied by thick.  But thin 

consciousness does not distinguish volitions from any other kind of mental activity, and so does 

not help us to characterize the difference between, for instance, Cogdon’s mental activity and 

that of a waking person who engaged in the same bodily movements.  But five years later, in 

1694, Locke has come to believe something very close to what today’s criminal law accepts: one 

of the distinguishing features of volition is its accompaniment by some heightened form of 

awareness that goes beyond that involved in dreaming, or in the kind of complex reflexive 

behavior in which Huey Newton engaged. 

 Why does this matter to the question of the relevance of Libet’s experiments to the 

voluntary act requirement?  The reason it matters is that it suggests that if we want to understand 

what the law is requiring in making consciousness a necessary condition of criminal liability, we 

might do well to look at what, exactly, Locke was requiring.  After all, if the voluntary act 

requirement comes to involve a requirement of consciousness because Locke took consciousness 

to be a necessary condition for volition, then the voluntary act requirement, originally anyway, 

imported Locke’s conception of thick consciousness.  Of course, the law may have changed.  But 

there’s reason to think it hasn’t.  The primary engines of change to the criminal law are statutes 

and judicial decisions.  Legislators pass statutes that supplement, revise or overrule common law 

doctrines, or settle common law ambiguities.  And judges make decisions that do the same 
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things.  But of all the elements of the common criminal law, it is probably no exaggeration to say 

that the voluntary act requirement is closer to being unsullied by legislative and judicial 

machinations than any other; it is simply taken as a basic axiom of the criminal law and all but 

untouchable. 

 

3. Lockean Voluntary Action and the Libet Experiments 

 

 Recall that to make progress on the question of the relevance of Libet’s discoveries to the 

criminal law we need to know more both about what we are thickly conscious of when we are 

engaging in a volition, and what the nature of thick consciousness is.  When we know these 

things we will be in a better position to determine whether the subjects in Libet’s experiments 

have been shown to lack thick consciousness in a way that is of relevance to criminal liability.  

Moving forward under the assumption that the criminal law’s theory of voluntary action is 

Locke’s, we can ask then both what Locke thinks we are thickly conscious of when engaging in 

volition, and what Locke takes the nature of thick consciousness to be.  Reflection on both 

questions is aided by consideration of the following passage from Locke, a passage added to the 

second edition of the Essay: 

 

(3) Volition…is an act of the Mind directing its thought to the production of any Action, 

and thereby exerting its power to produce it.  (Essay II.xxi.28) 

 

As I mentioned, for Locke, and so quite possibly for the criminal law, thick consciousness 

involves attention in a way that thin consciousness does not.  Locke’s talk here of “directing 

[one’s] thought” to something is one of his ways of making explicit the role of attentive 

awareness, or thick consciousness, in volition.   
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 In this passage Locke is clear that what a person who has a volition is thickly conscious 

of is “the production of [the] [a]ction”.  But it is far from clear how we should understand this 

phrase.  What, exactly, is “the production of the action”?  It is easier to say what this is not than 

it is to say what it is.  It is not to be equated with volition; being aware of a mental state does not 

amount to being aware of the production of anything, including those bodily movements that are 

caused by that mental state.  Nor is the production of the action to be equated with the bodily 

movement that one is bring about through volition.  To be aware of an event is not to be aware, 

ipso facto, of its being produced.  A person, like a professional high diver, for instance, who 

engages in attentive “pre-visualization” of a bodily movement—the twist of his shoulders, say, 

moments after reaching the apex of his jump from the board—does not thereby engage in a 

volition in favor of that bodily movement.  In pre-visualization, he is attending to the bodily 

movement, not to the bringing it about, or the production of the action.11  

 In any event, however we are to understand “the production of the action”, it seems clear 

that the object of attention here is not exactly what Libet’s subjects are shown to be poor at 

timing.  His subjects are asked to time their volition, a mental state, and that is not precisely what 

Locke thinks we are attentively aware of in volition.  So, even if we grant that being bad at 

timing a mental state is strong evidence that one was not thickly conscious of it—an assumption 

that should not go unquestioned—we cannot say, from looking at Libet’s experiments, whether 

his subjects failed to be thickly conscious of the production of the action.  Whatever the 

production of the action is, it does not take place solely during the period of the readiness 

potential since that precedes the muscle contraction that in turn causes—produces—the bodily 

movement.  Or, to put the point differently, Libet’s subjects are thickly conscious of something 

that takes place after the readiness potential and before the muscle contraction; since that is 

precisely the period in which the action is being produced, Libet’s results are consistent with 

thick consciousness of just the thing that Locke thinks one must be thickly conscious of in order 
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to be engaging in a volition.  So, so far anyway, there’s no reason to think that Libet’s 

experiments show the mental state taking place during the readiness potential to be 

unaccompanied by the kind of awareness needed for it to count as a volition.  To put the point 

yet another way, Libet’s results are consistent with the possibility that subjects are thinking 

attentively during the readiness potential of events that take place a few milliseconds later.  

When they report the time of their volition, then, they report the time of the events to which they 

were attending during the readiness potential, and so they report the time of their volition as a 

few milliseconds after the readiness potential.  But since it seems plausible enough that “the 

production of the action” takes place a few milliseconds after the readiness potential, it seems 

plausible that the subjects are attending to precisely what they need to attend to for their mental 

states to count as volitions.  If so, then the experiments are consistent with the claim that the 

subjects are acting voluntarily. 

 Still, we should not be hasty here.  Perhaps a necessary condition of attentive awareness 

of “the production of action” is attentive awareness of the volition that causes the relevant bodily 

movement.  Maybe “the production of the action” is a complex event that includes the volition 

plus more.  If so, then a subject who was attentively aware of the production of action would also 

be attentively aware of his volition.  Someone who attends to the play at first attends to the 

runner’s advance to the base since, after all, the runner’s advance to the base is part of the event 

that is the play at first.  Is the volition part of the complex event that is the production of the 

action?  It might be.  But even if it is, we would need to know more about the way in which 

subjects assign times to events that take place over the course of a few milliseconds to know if 

Libet’s subjects were not aware of the production of the action.   

 Say, for instance, that when asked to time an event that takes place over the course of the 

interval from zero to 100 milliseconds, subjects tend to identify the time of the event as 50 

milliseconds.  The fact that the event begins 50 milliseconds prior to the moment that they 
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identify does not show that they are not aware of the event, or that they are not aware of it during 

its first 50 milliseconds.  They are timing an event, not the instant that the event begins.12  Say 

that the play at first begins at time 0, as the runner gets very close to the base, continues as the 

ball hits the first baseman’s glove at time 50, and ends at time 100, as the runner moves up the 

line.  A subject asked to say when the play at first took place very well might identify the 

moment that the ball hit the first baseman’s glove, time 50, even though he was aware of the 

event as the runner advanced to the base at time 0.  If that were so, then even if the volition is 

part of a complex event that continues for some time after the volition itself strikes (which we 

are assuming is during the readiness potential), a subject asked to report when the thing of which 

he was attentively aware took place very well might identify a moment some milliseconds after 

the first part of that event (namely the volition) took place.   

 It’s plausible to think that we time complex events based on the time of their most salient 

parts.  In the case of the play at first, the most salient part might be thought to be the moment 

when the ball hits the first baseman’s glove.  In the case of “the production of the action”, the 

most salient part might be some milliseconds after the readiness potential.  But we cannot 

conclude from the fact that the subject identifies the time that the ball hits the glove as the time 

of the play at first that the subject is not aware of the runner’s approach to the base.  And 

similarly, we cannot conclude from the fact that Libet’s subjects identify times some moments 

after the readiness potential as the time of their volition that they are not aware of their volition.  

A subject asked when he first became aware of his volition very well might interpret the question 

to be asking when he first became aware of that which he is ordinarily aware of when he acts 

voluntarily.  This, if Locke is right, is “the production of the action”.  If the subject then times 

that event as taking place some milliseconds after the readiness potential, he is just like the 

spectator to the play at first: we can conclude nothing from his answer about whether or not he 

was aware of the volition.  I conclude, then, that even on the assumption that the volition itself is 
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part of “the production of the action”, Libet’s results are consistent with attentive awareness 

during the readiness potential of just the sort that Locke took to be needed for the mental event 

taking place at the time to be a volition. 

 We are still not done, however.  There remains a question as to whether Libet’s results 

show us to lack a kind of awareness of the mental state taking place during the readiness 

potential (if there is one) that we have not yet discussed and that may be needed for 

voluntariness, under Locke’s account.  To see this, return for a moment to passage (3).  Locke 

does not seem to hold that there are two events taking place in the mind during volition: a 

volition and, separately, an act of attentive awareness of the production of the action.  Rather, he 

seems to hold that the act of attentive awareness of the production of the action is the volition.  

Volitions are a species of acts of attention.  His idea is that all you do in your head when you 

have a volition, when you exercise executory control over your body, is to turn your attention in 

a particular way to the production of bodily movement.  Elsewhere he says that we move our 

bodies “barely by a thought” (Essay II.xxi.4).  His idea is that having an attentive mental 

representation of something—“the production of an action”—is all that the mind contributes to 

voluntary motion.  But are we thickly conscious of our acts of attention?  If I am attentively 

aware of X, am I also attentively aware of the fact that I am engaging in an act of attentive 

awareness? 

 It is very easy to get confused about this because it is easy to mix up the sense in which 

we are aware of the object to which we attend with the sense in which we are aware of the act of 

attention itself.  Say that I ask you to stare at the tip of your index finger and to attend to it as 

closely as you can.  What are you aware of when you do this?  Well, you are certainly aware of 

more than just your index finger.  You are aware, for instance, also of your middle finger 

(assuming it is not blocked from view), as well as everything else in your visual field.  But you 

are somehow more vividly aware of the index finger.  Now imagine that a few minutes later you 
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are asked some questions about what you were aware of while focusing intently on your index 

finger.  You are going to be far better at reporting the features of your index finger than at 

reporting the features of anything else in your visual field.  It was your index finger, after all, to 

which you were attending.  So, you were thickly conscious of your index finger.  But what about 

the mental state you were in when attending to the index finger?  In what sense were you aware 

of that mental state?  In what sense were you aware of your act of attending?  Are you thinly 

conscious of it, or thickly conscious of it?  Are you in a position to report, after the fact, on any 

of its distinctive features?  For instance, are you in a position to say when you started to attend to 

your index finger?  For how long you attended?  We’re good at saying what we attended to; we 

were, after all, attending to it, and so should be good at using that awareness to generate 

knowledge about that to which we attended.  But how good are we at saying anything about the 

act of attention itself, considered independently of its object?  These are empirical questions, and 

the answers to them are not immediately obvious. 

 Although I don’t say it with complete confidence, it seems to me plausible that Locke 

takes us to be only thinly conscious of the act of attention itself, except in rare cases in which we 

make it, itself, an object of a distinct act of attending.  If this is right, then the sense in which 

volition, for Locke, involves thick consciousness is exhausted by the assertion that in volition we 

are attentively aware of the production of action, a form of attentive awareness that Libet has not 

shown us to lack.  However, I am not entirely confident about this even as a matter of Locke 

scholarship; Locke just never, to my knowledge, discusses the question of whether we are thickly 

or thinly conscious of our acts of attention.  Further, his silence on the matter suggests that in so 

far as the criminal law incorporates an answer to this question, it’s unlikely to have come from 

Locke.  And, of course, it is quite likely that there is no settled view about this to be found in the 

criminal law.   
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 It seems to me, however, that there is little reason to think that people are more than 

thinly conscious of their acts of attention.  They are thickly conscious of the objects of their acts 

of attending.  But in so far as thick consciousness of X requires attending to X, it seems unlikely 

that people are thickly aware of their acts of attending since they only rarely attend to them.  It is 

notoriously difficult to attend to more than one very different thing at the same moment.  It 

seems extremely hard to attend, at once, to, say, the future movement of one’s finger, and also to 

one’s act of attending to that future movement.  Add having, at the same time, to attend to a 

small dot moving around a clock, one might find that the thing that simply cannot hold one’s 

attention is one’s act of attending.  Still, it would be hasty to think that the question of whether 

we are thinly or thickly conscious of our acts of attention can be solved from the armchair. Let 

me end by sketching the outline of an experiment that would help us to answer the question in a 

way that would help us to determine whether our acts are voluntary in the legal sense.   

 Libet emphasizes that subjects asked to identify the moment they were unexpectedly 

pricked with a pin identify a time that is closer to the moment that the brain activity underlying 

the pain takes place than do subjects asked to identify the moment at which they decided to do 

something.13,14  But if volitions are acts of attention, if that is the sense in which they involve 

thick consciousness, then the relevant comparison is not with pain, but with other acts of 

attention.  How close to the moment at which our attention is actually turned do we judge our 

attention to have been turned?15  In the same way that Libet asked subjects to move their fingers 

spontaneously, and to note the time at which they decided to do so, the experimenter would 

devise for subjects’ attention to be diverted and ask them to identify the moment at which this 

occurs.  Notice that if Locke is right, volitions are acts of turning attention to something, namely 

the production of an action, that does not exist until after one’s attention is turned to it; it is, after 

all, the turning of attention to it that brings it about.  So, similarly, whatever it is that subjects 

have their attention turned to in the experiment, call it “X”, must be something that is not present 
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at the moment that attention is turned to it but appears moments later. What is needed, then, is 

something that is going to lead subjects to think of X instants before X appears before them and 

they are to be asked when they thought of that thing attentively for the first time.  Ideally, the gap 

between the subjects’ first thought of X and X’s appearance should be the same as the gap 

between the beginning of the readiness potential and the contraction of the muscle in Libet’s 

experiments.   

 Let me give an example of the kind of thing I have in mind.16  Subjects are seated before 

a computer screen divided into 100 squares in a ten-by-ten grid with a clock at the top and they 

are monitored by EEG or by fMRI.  At any given moment, each square in the grid contains a 

colored dot and the colors are constantly changing.  For a period of time, a “priming” period, 

subjects are asked to say when a blue dot appears somewhere on the screen.  They are not told 

that prior to the appearance of a blue dot a red dot appears elsewhere on the screen, signaling to 

them that the blue dot is about to appear.  The red dot and the blue dot always appear in the same 

relative positions so that a subject who spotted the pattern could say where the blue dot will 

appear given the location of the red.  (If the red appears in square (x, y), then the blue appears in 

(x + 3, y-2), for instance.)  The priming period ends when there is an EEG or fMRI event 

occurring in response to the appearance of the red dot that indicates that the subjects are now 

anticipating the appearance of the blue dot.  (Ideally, they will not have explicitly figured out the 

pattern, but will be responding in conditioned anticipation of the appearance of the blue dot.)  At 

the completion of the priming period, a new period starts in which subjects are asked to identify 

not the moment the blue dot appears, but the moment that they find themselves starting to 

anticipate its appearance; they are asked, that is, to say when they start to think that the blue dot 

is about to appear.  The experimenter then looks to see how these reports correspond to the 

timing of the EEG or fMRI event that seems to indicate the turn of attention.  The idea is that the 

EEG or fMRI event is registering the brain activity that underlies the turn of attention towards 
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the blue dot and the subject is being asked to say when this event occurs.  If the gap between the 

moment that the subject takes his attention to have turned and the brain event is close to the gap 

in the timing of volition in Libet’s experiments, then it would appear that subjects are aware of 

their volitions in something like the same way as they are aware of acts of turning attention.  But 

if not, if subjects are better at timing their acts of turning attention than they are at timing the 

events registered as the readiness potential in Libet’s experiments, then that too would be of 

interest since it would provide evidence suggesting that there is an important difference in our 

awareness of the relevant events in the one case than in the other. 

 

Conclusion 

 

 Libet himself was famously impatient with philosophers.  In fact, he used the term in a 

clearly pejorative sense.  My impression is that he was primarily impatient with the generation of 

hypotheses explaining his data that he took to be either intrinsically implausible, or unsupported 

by independent empirical results, or both.  Fair enough.  But plausible or not, there is a view to 

be found in the law about what happens when the criminal acts.  Unless we’re going to radically 

reform the law—and maybe we should—we can only compare the defendant to the picture we 

find in the law of the criminal and see whether the two are close enough to warrant labeling the 

defendant as such.  What I’ve tried to do here is, first, to suggest that in many ways, even 

incorporating Libet’s discoveries, there is no reason to think that defendants generally fail to 

match the picture we find in the law, and, second, to suggest how further empirical work can 

help us to develop clarity on the question.17 
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Appendix: Moore’s Reverse Engineering of Locke 

 

 Michael Moore has developed a detailed account of the nature of voluntary action, and he 

has made a powerful case for thinking that the account he offers is very close to the view 

implicitly accepted in the criminal law. 18 Moore’s method is to determine what questions need to 

be answered about voluntary action in order to resolve the sorts of cases that appear in criminal 

courts (cases like Newton or Cogdon) and then to determine which possible answers to those 

questions are most philosophically defensible.  As I will indicate in this appendix, the view 

Moore develops through following this method is startlingly similar to Locke’s position.  If I am 

right, however, that Locke’s view of voluntary action was taken up by the criminal law, this is no 

surprise.  If that is right, then whether we start by looking at Locke’s view, as I have, or by 

looking, instead, at the criminal law’s position, as Moore has, we should end up in the same 

place.  The fact that we do end up in the same place provides some further evidence for thinking 

that it is Locke’s conception of voluntary action that has been accepted by the criminal law. 

 There is no disputing that in the criminal law, for Locke and for Moore, the crucial 

element in voluntary action is volition.  Moore identifies nine questions that can be asked about 

volition each of which can be answered in a variety of different ways. Accounts of the nature of 

volition can be classified, then, with respect to their answers to these nine questions.  Moore and 

Locke give the same answers to seven of these nine questions.  One of the remaining two 

questions is addressed only partially by Locke.  That question concerns the classification of 

volition as desire, belief, intention or something distinct from all of these that some have labeled 

“willing” or “choosing”.  Locke, like Moore, is clear that volition is not to be equated either with 

desire or belief, but he does not draw a distinction between intention and willing and so it is hard 

to know how he would classify volition in this last respect.  The remaining question concerns the 

classification of volition as a functional state, or as some other kind of state.  Locke simply 
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doesn’t address this issue, although the answer that Moore gives (functional state) is not 

inconsistent with anything that Locke says.  The similarities between Locke’s position and 

Moore’s are detailed in the following table indicating passages from Locke’s Essay that provide 

evidence for thinking that he gives the same answer as Moore: 

 

[table 1 here] 

 

A thorough-going argument to the effect that each of these passages does indeed support the 

attribution of the position to Locke that coincides with Moore’s will not be undertaken here.19  

But if those attributions are correct, we have further, albeit indirect evidence to suggest that the 

criminal law’s voluntary act requirement was inherited from Locke. 

                                                 
1 Other reasons might be offered for thinking that Libet’s discoveries undermine justifiable 

criminal liability.  One might think, for instance, that they show that we never form criminal 

intent.  This is a distinct line of thought from the one that I discuss here. 

2 Since my concern here is with the concept of voluntariness employed by the law and the 

relevance of Libet’s experiments to it, I will be assuming that the law in this area is justified.  I 

will be assuming, that is, that acts labeled as voluntary by the law possess the property that is 

required for justifiable punishment.  This assumption can, of course, be questioned.  But I will 

not question it here. 

3 Even apparent counterexamples—such as crimes of possession or crimes of omission—turn 

out, on reflection, to be merely apparent.  To be guilty of a crime of possession of an illegal drug, 

for instance, the defendant must have performed a voluntary act resulting in the acquisition of the 

possessed drug, or voluntarily performed an act through which he came to continue to hold on to 

the drug that he possessed.  If you slip some pot into my glove compartment without my 
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knowledge, I’m guilty of possession only if I perform a voluntary act through which I come to 

leave it there.  The relevant section of the Model Penal Code allows for criminal liability for 

possession “if the possessor knowingly procured or received the thing possessed or was aware of 

his control thereof for a sufficient period to have been able to terminate his possession.” 

(§2.01(4)). 

4 It is important to see that there are senses of the ordinary term “voluntary” that are simply not 

at issue in the law’s voluntary act requirement.  For instance, imagine that I am walking towards 

the U.S. border from Mexico when someone puts a gun to my head and explains that if I don’t 

carry a package for him across the border, he’ll kill me.  Fearing for my life, I stuff the package 

in my pocket and try to cross the border where I am stopped and searched and the drugs the 

package contains are found.  Am I guilty of attempting to smuggle drugs into the United States?  

No, but not because of the absence of an appropriate voluntary act in the legal sense.  I 

voluntarily, in the legal sense if not in some ordinary senses of the term, hid the package in my 

pocket; I voluntarily handed my passport to the agent; I voluntarily said that I had nothing to 

declare, etc.  I am absolved of criminal responsibility for this crime because I performed the 

relevant voluntary acts under duress.  Duress undermines liability, but not because it undermines 

the voluntariness, in the legal sense, of the defendant’s acts. 

5 People v. Newton, 8 Cal. App. 3d 359, 87 Cal. Rptr. 394 (1970) 

6 This case was unreported but has been widely discussed.  The most cited discussion is Norval 

Morris, “Somnambulistic Suicide: Ghosts, Spiders and North Koreans, 5 Res Judicata 29, 1951. 

7 See, for instance, Model Penal Code §2.01(2) 

8 It is also important to note that were the law to incorporate views of voluntary action that give 

no place to volition, then Libet’s experiments would clearly fail to imply that our acts are not 

voluntary in the sense that matters.  The reason is that at most Libet’s experiments show that we 
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are not aware of executory mental states through which our intentions to engage in future 

conduct—such as the intention to comply with the experimenter’s instructions—are executed.  

But if nothing about those executory mental states contributes to making resulting bodily 

movement voluntary, as on the Davidsonian theory of voluntary action, then Libet’s discoveries 

simply aren’t relevant to voluntariness.  Libet’s experiments, in short, would have less relevance 

to a criminal law that reflected post-Davidsonian thinking about the nature of action than it has 

for the actual criminal law, which does not. 

9  At Essay II.xxvii.9, Locke uses both the terms “consciousness” and “perception” in the same 

sentence to refer to the kind of awareness that attends all mental states. 

10 The systematic changes to Locke’s account of volition were discovered independently by 

myself and Stephen Darwall in the 1990s.  Their importance has been discussed by both us in 

print, and by others. See Stephen Darwall, The British Moralists and the Internal ‘Ought’, 

Cambridge: Cambridge University Press, 1995, pp. 149-175; Tito Magri, “Locke, Suspension of 

Desire, and the Remote Good” in British Journal for the History of Philosophy, vol. 8, no. 1, pp. 

55-70, March 2000; Gideon Yaffe, Liberty Worth the Name: Locke on Free Agency, Princeton: 

Princeton University Press, 2000. 

11  There are difficult type-token questions to ask here.  Is the pre-visualizer aware of the type of 

bodily movement that he will engage in when he jumps, or is he aware of a token of that type?  

For our purposes, it should not matter for whatever we wish to say about what he is aware of, we 

can say the same thing of the person who is in the same mental state while engaging in the dive.  

So however we are to understand the object of the pre-visualizer’s awareness, it is clear that it 

cannot amount to a volition. 

12 Could the subjects be interpreted to be timing not their volition, but the beginning of a distinct 

event, namely their awareness of their volition?  Possibly.  I suspect that most people would 



 30 

                                                 
interpret the question, “When did you become aware of the play at first?” to be asking “When 

did the play at first take place?” When the event of which we are aware takes place over a very 

short period of time, we don’t normally distinguish the time of our awareness of the event and 

the time of the event.  Some subjects, however, might interpret the two questions differently.   

13 See Benjamin Libet, “Unconscious Cerebral Initiative and the Role of Conscious Will in 

Voluntary Action” in Brain and Behavioral Sciences, v. 8, 1985, §2.4.1, p. 534. 

14 Pains are, for Locke, the quintessential example of a mental state of which we are thickly 

conscious.  When you are in pain he thinks that your attention is inexorably drawn to that mental 

state and away from other things.  See, for instance, Essay II.xxi.12. 

15  An attentive reader will notice that the following two questions are distinct: (1) Are we 

thickly conscious of our acts of attention?  (2) How accurately are we capable of timing our acts 

of attention?  It is possible that the answer to (2) is “not very” even though the answer to (1) is 

“yes”.  However, notice that we find the same problem in Libet’s experiments.  Libet, that is, 

takes the fact that we are poor at timing our volitions to show that we are not conscious of them.  

It is possible that this inference is flawed.  If it is, then that is a flaw in both Libet’s experiments 

and the experiment proposed here.  Still, if the answer to (2) is “not very” then that at least 

supplies evidence in favor of thinking that the answer to (1) is “no”.  The evidence if defeasible, 

but it is evidence nonetheless. 

16 Thanks to Walter Sinnott-Armstrong for helping me to turn my sketchy thoughts about this 

into a concrete experiment. 

17 Thanks are owed to Michael Bratman, Alfred Mele, and especially Walter Sinnott-Armstrong 

for comments on earlier drafts. 

18 Michael Moore, Act and Crime, Oxford: Clarendon Press, 1993, pp. 113-133.  The questions 

and answers that appear in the table below are also to be found here. 
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19 Many of these passages are discussed at some length in Gideon Yaffe, Liberty Worth the 

Name: Locke on Free Agency, Princeton: Princeton University Press, 2000, pp. 75-117. 


