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Introduction:
Approaching Property

Fictune properly. Use yaur mind ‘s oye: what 40 you see? Perhaps a bank
vauh full of money ar 1 house or mapbe a e -all CmMmon images in
msings aboul property.

It Rk, o fencis inight well occur o yuu because you have seen one on
thee cover of 1his ook, or i you bave rifled through the pages, pou g
Dnave St the sapee plosko on page 276, Trwe, the dilapadated obgect in the
pichure does et look like much of a lence, but it cerlainly doas asaett
sorrethung about poopery. [Fsays pretty cfeatly, “Thiz o emme

Yo might thimk that this sl muach of anattitede, either, particelarly
as applied to the palhetic litth hacdserabble paich thul flwe ferice rather
shakily protects. You mighteven think i a bt aaed that such crabbed asser-
tions OF propenty coveae frome the ofrveowsly loaly diet fammer fectially a
woman teeant farmer) who crected thas ramshackle s ructwre, That lence,
with its splayed posty aid iis beglhanrd that subsiitutes for a real gate,
mikcs the whale idea of propery seam the worse for wear.

3 Aot 21?2 O sevord glaoee you may fnd a kind of optimizm in ihat
rumbleduen fence dod a kind of VPLHNESS fox the weorld on thal relqhwll}:
grand “gate * I thic liftle wrap of pround is somebody s property, Then
maybe property is nat just sunwthing for the biyg shots after all, with their
Rockefeller Cenlers atl Trump Towers and all she other edifices Hwey
namme after themseives. This scrap, oo, is somebody's property, oven il
oy Eow Hhe berm of Rer naney, apad she astennds boodia soamething waih it

Hwr appantet hopeiulness about such a modest claim raises a very large
general question in modern thinking abowt propety: & the sdea of prop-
erly mow worn ook or 5l 3 sopree of continuing opliteism! For quite a
whil: 2 pumbser of respectable scholars have suggesied that property's day
15 uver, at Jeast as cocst peoph ke it C0e version of thig argumment ap-
peared at the beginning of the {fwentielh contury, when Wesley Bewcomb
Hohfeld pointed cod that Targer ennthments couwld by analvzid a5 8 semes
of claims and ahligations of varying sorts among peesonz; when the dust
wirtthed vy adl Hushiebd s warious “pural ralabwods, ™ handly any indepsngdien
hing thal anvbody eould call “property’” was hefl ! Carsiderably Lrter i
the contuty, Orace Ackeormean, fdlosing Habfeld's kead, subdivided the

I
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nobior of propecty inte (unconsidered) lay notions and {sciantifc)
Hahfeld-like propositions aboue chdlHements,? However impovtant and
useful “scientific™ properly mught remain under $his amalysis, the distine-
tinn diid not bode well fur the lay claumane, like the Barmer with bes fence
and gat. Thomas Carey novced this portent and followed wich tive daal obr
servations fhat (o) lzber capitalism roquires the Ackermaa S Hohield “ser-
entific” analynis of pooperty but that {2} this aralysis squieses all the
moral and inbeitive sense oul of the congept of property.”?

An vaclier and more sinisier version of propery’s kollowness harks
back to ¥ prodistaions of the minebeenth-contury Left. The best known
protagenist is undoybiedly Karl 8Marx, though the best citchphiras: abou
propecty is allributable fo Fierre-[oseph Frowdbon, whe 50id that prop-
ety 15 It To simplify greatly, the gemeral view is that “property Hghts”
a5 they are comerwndy knoen are &b et anartificial comstruct, masking
ke frrce and oppressien of the powerful few and duping 1he real of us
indo gaing along weth their hegemanic prtensdicns.? Siailor ideas have
appeared in the work of snme scholams of the Critical Legal Sodies schoeal.
Fug gxample, Mark Tusdwed b taben this vicwr about rights in geperal—
that is, that the ncdian of "'I'i.ﬁ,]ﬂ:ﬁ" is miore 1 bt wercnidens: l,'lrl!!&'i“E byt the
aysertiont of power by those who alrady dominate. & change like this, of
tourse, exsily incoeposates the moes specitic claims of propecty tghts.”

Omeeither aconwnt the woman fFarmee with the fence and gaie appeans to
be i trouble. O one aocount, she is tiving in 3 dream world, suppesng
(Tl berer fBneit eocioss anything atiber Ynan a thin Hehieldian “jural vela
bier™ o twn, On dhe other, wnd even waras, she s dreamving somoane
else-'s drviarm: she is the victim of false copgcivousness, and her pitiful linde
tence purpetuates i wory inpths by which the powertl sleal ber efforts,
dignity, and humaniey

What & surprize, then, that a number of people have sacted (o take an
Tptimishic view ard e suppose that Ber fopoe and gt might de some-
thirg quite impurtant lor ker—and more peneraliy, that poopeMy mnsipes
moght givee a1 Jeast a hmibad porchase on some of the maoct critical prob-
lems of Ihe day, & spectacular example of the resurgence in the aaten of
properly arises rcems Lve breakywye of The ofd Soviet hegemony in Eastern
Ewropwe, wheve an alwelulely coitical issue for exomomic and politrcal re-
foamn has Tumnedd ot o ke the ceesiablisliogen af o TERn: of Fri\ra {3 Frop-
EFLY. = Are Mty slyghtly loss dramate ewample livs io the i loward prop-
ety ap@eoaches 1o envinonmental problems, even thote of nalional or
global signifcance These approaches include such indeas as creating prop
erty-like, tradeable pollution permits inoocder 0 enlist marked fosoes in e-
ducing the airborne ersissioc, that lead e acid raim and itz devasting de
Forestanons,” or prserving tropacal ragnborests and wild animal stocks by
defining quite sophislicated versicns vl properly dghts in local comemoni.

[miroduwctiom .-‘Ip_r!'.ﬂ.:m'hrr'g Irugeerly I

lies o7 among itdigenals peaplis so thal they bave a stk im e procie iy
of presETvation.”

These developments are not catirely novel v peoperty theary, a5 they
woeTn bt vindicate a parheclar way of Inaking at praperty that ws per-
haps mest ceaTly ewpressed by the sighteenth-century philosopher
lercmy Hentharm: property i3 designed (o 40 sommething, and whal it is sug-
posed b e ds 4o tap imdividual enecgies in order to meske ws al| more pros-
proaus.” kModem scholars of a noo-utilikerian beat, ineludipng that modern
maven if law-nnd -econppiics Bachard Posner, have buen attracted 1o this
wersion of property;* sadeed, there 35 quite 3 burgetming libtralure on
propetty fghts in this recdutilitanmn style, 2d eaders wall brusdh agatnsd
some of i in this haok .

Very bricfhy, the nea-abilitarian view asseris that property nights ane a
goend thing hexauen thivy encirarage people o invest Weir eflors o things
ey clnim Gsimwe Gach swener reaps the cowards of investrenit decisions as
weell as bearing the costy) and because they imooumge I0ade (ince cledr eh-
titlements ace it precenddion to teaded. Al thas activity and rade, of
course, makes us opllechvely wealthier. S0l we want tn reach Hud eesult
o] collechyyrs war]]- I:-ﬂng {and whip woiedhd ok, ol lhirlEﬁ bEinE equal"]-
we need 1o have ¢lear and secure property nghts, the mone vatuabli this ee-
2 rors 31 shabe, the elearet and maore sicumy the property npht shoold be.

Secutrity of property is the political message v all this, and of course
mauch o thas literature 15 neaconservative. An such, it is closely allied with
Yibertacuan views like those of Bolbod PMozick or mote tecenily Richard
Fraein, rven though the libertarians’ ghts-based approaches sometimes
cause impartant breaks witk the wealth-Based wiilitarian approacnes,™
Aut holly liberanian and nep-ubiitatian schoiars ane generally frieadly b
classacal pranomics, and members of both seheols aften give the impres-
wion of any glmast defiantly msulserant celebranon of individwal sebE-anter-
exb, with 3 poncomitant pejection of comman infergsts s aoetling obhwer
Lhan b sum of individual pridineiioe wlbsfactioa.

Readers of this ook wilk see Lhat [am cotranedy imterested in his liter
ature, particulacly the noten of propetty o5 2 wealth-producing insdifu-
bran. Alniacd all the essays here reflocd fharinfbenesi, becanse Hue ided seeis
0 s ¥ have poveerful eaplanatury e inaddressing mary of our inyH-
Letions of property. Bul as thye cxsnys heee Mea petioet, | ok thae ibere is o
probben an muck of thig htcratore, The pronleny is that individhaalized
proporty Tights dre nok mmcessacily the tnost woealii-enhaneing form of
propeily, even tkityg ol ililarkan argumdeTes on et own ferms. Moo ge-
erally, a5 | sktress in these essayps, selbinteses] has some distinet lintitatomns
ax & bdiin for property negtrmes, a poiak (o which [wib getamm shoctly.

To snme dCgroe in nspatian 1 the sconiomecs-ooented properny- nghE.
huinkera, & number of other wrilets Tave stoessod that property wgines
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are Iocaved in and managed by commeritoy, These works ane extnenely
varied, bnat there ate some unifying themes: ithat property is ilself a kind of
regulalory reginme: ihil such regames are managed by a farger communily
to which thre constituent nrernbers have some respomsitalites; and that in
pa.ﬂir:l..ll:tl!’, e wedlthoer el may have responsiplines o bhe
poorer.'? The more analytically inclined writers in this gene often draw
s latuk bebwewn propetty and the work of lohn Rawla, ¢iting Rawls' ar-
pument about the “difference principle” that rational people would sup-
prosedly chocse im creating a just society: that is, the well-aff members of a
fowarty should noy gain Fom wwme insiifaiona] change undess t Liash

" woell-off gain at beast as much or more.'t The maone histlorically oriented
write s i this group eften relate property o the history af “civie iepubl-
camistm,” as il has appearsd in the historica] wntings of LG &, Pocock and
Cordon Wood, among others.

Cmce again, seaders of these pisays will sov-that [am very inlerested in
this cofmennnitarian literature, becawse [ ok that i cormectly draws atten-
tion Lo the Unlensely socdal namre of property. Here again, though, 1 1think
there i% & probiem: a number of cor munita dan wrilers Woo edsily margi
aleze the powierfu] utilitanian argaments for property a3 a wealih-prrsduc-
g inskitution and oo readily suppoese that propety can be redistribuied
al will, withwot dizrupting incentives te industricus behavior—ibe very
behavior that helped to creale whatever wealLh is o be redistribybed

There is another problemadic a5 peed tosome of the communitarian liter-
ature, But to describye it § noed to come back (o the sell-anketest posibed by
the neo-ufititaman group. As somé of these essays discuss ab greaber
length., modern game theory literature soggesls that seli-mimensst alone:
cannot be & basis for trade and oofoureroe o 25 it Eams ou, for propery
rigimes sither, Despite theic variows hemoic elforks o bypass thes conun-
drusn, the theorisk: mrst always s someone who gets the ball roltiog
and staths 1 course af dealing by conperating -k baing “nice” when sclf:
imberett wenild suggest cheating instead. A erowed of dweators, a paggehe of
pusely “ratitanally” self-idiqested bypes. could never create a proparly e
gime; they just woollld ned boest each oiher erouggh 0 make the necessary
first orion o5, and ko e would make these menees at all.

&t thirs Jurciure, of cowrse, coammumkitaran writers can callectively say,
“Aha! Property deperads on the lacger community, oot just o sell-nhes-
esled inddividuals.™ Dut ab Bhewt F'"I:liJ'l‘l coommyynibirians alsa somckimes
fake & problmatic move of their ownt they jump steaight T this in-
Fighl o the egoiatory stane, sommingly sty all properiy regimes to
fowrmea | regudateoe. Thas is unduly statist, becans: in facl, as my oofleague
Koot Ellckson has il lusirated with innurweeable colugiul cutmples, peos

Pie cancoct all sorbs of collective propery regimes for their things, erith or
without the hap of fermal polibical regines ' Just onnaider B way that vou

]rlrrm'pn:rfwr.'Awm‘!u'r:_g’!"mpﬁl! N

and others trke a place in ine 2t a Gihet booth and the say you st the
line jumper-: that, b, s a kind of properiy regime, albeita emporary uvne.

Inelined, even John Locke. ttwe master property thieorest hicsell, de-
picted property a5 somelhing peophe 2oymimed before they thaught up a
slate 1" TUine oeed not think thal Locke was simply planting & proto-
libertariam time b im order te make propenty seem a4 “prepeditical”
nght that should be posserved from kegislative redistribution; be peay in-
stgad have made the guite ondinary whsrrvation that people can oo g
with iformnal comuman morms lor propesly vwen without fosmal political
ordering 1na way it is e bad that Locke did nat parsuee the issuc hartber,
because seme miodim institutional scholars think that formal rogulateoy
trierventipas Al Loo ufben only dismupt the perfectly sitislactory property
Srrangerrents that groups have constructind wivemally for thenselves I

This ol cvurse is vel anothec b of odeen propenly scholarship, sug-
gesting thal couperative ef furti—incJuding the establishment ancl mainte-
N of progaerny pepimes—ean be based on informa | norms without mece
eadarily implicating a centrat state. Hoere again thens is quite 2 budding
literature in political science and ecomarmic histony, with analyses of nosm-
based propeily regimes rinning from ke mmediey al eomimens 1o bbeter
ﬁ::hirlg in Muine and il’l’iﬁﬂ.tu,:ll:l. h}f::h:n'lﬁ (341 dﬂx‘Plﬂang countries.??

A bright theead through this litevature is the argumnent thal contrary to
much neaeonservatve thinking, property does pot have ko be dividu-
ally owned bt b elbojent; inshead, comnmunities Car GoveTn cMIIOE prop-
ety on the basis ol commad momins, [ndecd some rescuroes seem 1o calt tor
sae sort of comrmon management eather than individoal ownership, a
therme that Fesplore inoseveral of Ihewe casays. Moo than that, oo of iy
own angumertks is that a regime of individual property s itell 2 kind af
collective propirty ur melaproperty; & private property fegime holds 1o-
mreLher only ool asis of commen bellefs atwd undersitandings.™

In fact, muwt of the essays in this ook aoe in soeee feaswee an 2Bl o
Iearn foom thes insights and 1he Lapses of both scommaic-based and come-
munitaTian approachus b property—and, evon core important, woridge
thi gap hebween thenn The main components for building the bridge aee
nprms and marration, and these matetials are already linked b anee an.
athr. Cortrrnaanily runms—the comamun beliv, unidvostandng s, woid cul
ture that hwild property regimes together: chise 1w et of persuaso
Whete de [_'-eﬁp-le oel thiasi- 1:n-|:|1_=r::1.1nd|n55 E1:0 T PropE Ty amway, Jrul
what gets them pver that peyubior gap betwesn property--thing aml
property -as-ooldtioship? Just as ienportant, what persuades peeple o
vase up on Sell-interest 97 convinoes them 1o pay aliention 1o the nozms
that let them tanape properly Tegines a< a whaby, and in s dimng be-
crumee e prosperoud’ How do people crange noems e acoemmidah:
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different praperty srrangements that mighl enharce their well-being?
Hrere is where narrative matters: stonics. allegones. pnd metaphors can
chinge minds. Theough narratves, o so it i said, peaple cun create s kipd
i namative community in whuch e staryteller can sugpest the possiiil-
ity that Iengs skl be different and perhaps betber for, aleemabwely,
worse)

In coomiemporary legal scholapship, mweeh of ther interest i sagatee 5
located in constituticnal interprelation and a0 feminist jurisprodeice and
ather "pubgeiiep” weiolaship 7 Thewr are gquite glamorous 1opics, (o b
sure, especially by comparison with dowdy old propety. Bul tutcly cven
4 prisaic ﬁuhie-r;‘l might o sk 5 conbributian o this line at inguiry. From a
nareative perspective, propeely is not really as lacklusker as penple tend o
thinh. Propaerty negimes and even individueal propenty boldings are by no
rean self-evident const mucks; there are mapy property acrangebenis that
proplke kvt quite comsciously talked themsels es inlo (a5 in the emergent
exatripies mentioned carlier from Easterm Europe and envirvmmental
law). Then, too, thive are offer propecty arrapgementd, lke "firal peses
siam,” that seem as much a part of nabare as the summer sumv—eyen if, as |
suspect, povople have talked themselves into those andonstandiogs as wedl
| these practices affer 2 very rich lode for nareative theooy and indesd
lar the theory of sulre, and they open up the queshion of bhe ways our
acsthelic sensibilities bear on practical life. bn fact, if (a5 | argue} propeety
negimes canruat gel gver the gelf-interest problerm without imparting som e
seTse af 4 Common godd, thea narralives, stavies, aod thetorical deviees
miay b ggential i, peeswading people of that cumomaon good—hence the
title of this book, Property and Perswasian,

What thig bk iz abaut, then, s the vabdeus wies in which people
make up and change their minds about propaerty. and the strategus and
ATEMTRN T they use in persuading athers te do the same. Sometimes, a3 in
the first and [as1 es<ays, “Possessumn as the Origio of Froperty™ and “See-
ing Proporty,” Vhie subject is the kinds of things prople “say'™ f make par-
Heplar ol aimes within am overall 5}"'5.-1("|':'|. that ovae TyOne ihinks i= natara|—
“statements” like the rickety but somehoiy mpha!u Fennce amd the bed -
ik gate of the picture. Mewdloss i say, that sertof sialement reveals
gmd deal about the culture withim which 1t is made. Several nthet assiys
coutcerm Mk mem Gomseious assortions aboul whele propeety rogimes:
these are, notably, the vssays on storytelling [Chapter 2), the pracnces of
properiy {Chapier 1), and the anchoot comstiby o (Clapder £1- Here read-
eri owall fibd pleaby of stories aimed ar getting others do agrer on the kind
of economnic and pobitical reginies that should be adopted, as well as the
eengi s tha l ane b be npecbod and why (and, by e way, (he enhancement
of wealth looms large im these stones, but 50 do some othwr 1s5ues). Some
ather esseys. ke those on vhe comedy of the commens (Chapler 5and

frdndiedéon - Ampras ey Prgeriy i

cumnenon law water rights (Chapter &) are aboun bistorcally mised progs-
erty repimes, Where the resomoers thernselves [and the things we want to
do with Lhem ) seern boodsclate et these resourees vill be erest Feoitful 31
they ane held in part individually. im pan commueally, or in part by the
public.at large ™ The ambiguausly ttled “Crystabs and Muod” (Chapler 73
conoomys jneonclusive property regimds, where properly arrangements
ceeii b wpdbble bibaven 1.'||.'rp-|,|:.|'h' [!u:r]E'S-,. 1,1 ] | UMY WImen and prop-
criy, in contrast, conoerns aone-sided g imes. where bargaicieng siravegies
rrinsh unc_"-'i'l'l.]].l'. with rptlier oo CrnineguTice$ For the distAbulion of
properly and cvan ior hetal sacial wailth Fieally, because dillering, prog-
erly amangrmenh may seem “ndtural” o differeat prople, some estays
akso raise Ihe issue of msunderstandings and Lisses that come foom force
ax weell a5 persuasion, ar foom joquasscenica rather than conviction, <
Thens 15 uch Persaasaan in propserty, bt ihere are boeakdow s tog, and
orte hopes that iy reveal by cantrast syhal persaasion was suppuned o
b abagte=though snmmetirmes the breakdnwns instead suggest jusl how
dimbiguaus Persuanon can b,
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Initial Persuasions:
Talk About Property

These Tweny oasays aTe abrout om0 very Base ways an which propetry re-
volves argnod persuaziere. The first, " Possession as the Ovigin of Proper-
ty,” Waces out what seems 1u e praperty's quintessential motment o
chutzpah: the act of establishing individual progperty for ome's self simply
by Labang something out of the great cemmaons of wigwied nesowrces The
common Taw o property, tecugh de varicusly named docteites of “firgl
possession,” nivugnizes such self-created enhteawmts, hut as the essay
shows, the necesdary meves add up to a great deal of pursuasie—ar,
serme might say, blaff.

The sevond casay, on praperty and shorytelling, is about sore constdec-
ably mar: geriaalized porsuasive effunts simed a1 talking evceyone inlo
recognizing propety institulions, a5 opposed to This or that spectic prop-
ertf claim Inthe essay | ask why somany apalytic propen v theerists have
lapsad inlo slarkes 31 crucial spars, and | show what (he slones do lor the
theoriats—and whal theny 1e1] the st of ws aboot the dnesyes.
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Poszession as
the Origin of Property

Howr Jo I:hlr'lg'f. gl oy de v pwined P T R i¢ 2 and menidal ]:luzzh_' tor anyore
whe Hunks about properety. One buys 1hings frany odher ownes. by be
sure, but bow did the othey owners get 1hose Thangs? Back at the begin-
ming. samsmoe must have acguired the thing, whateyver it i, withoot bay-
g it from anyome eles That is, someone had todo something W anchor
Ebws vory d3rgt Link o the chain of dvnership. The puzsle is, What was (har
action that anchorcd the chatn and made an owned Ihing cut of an wn-
avwned one? [ohn Lockes theory, onoe desaribed as “the standard bowr-
grons thasary, ™= is porlups the ool fannbar to denccicins Laocke argusd
that the ariginal ownier is the ene whe mises his (or her) labor with the
previously unowned hing, and by comanogling Labor 1o e aihing,
establishes ownersbiprin it.2

This labar thoory is appealing becanse it spems to rest on desert, hat
wr Forigia bl y o creabes snll moee puarzies. For ane, wil hout aopror theory
of crwnershup, what makes it=0 choar that amyone cawvns he Jabor that he or
shee rmives with something clwe? For anvther, even il one dogs own the Ta
bresr that oo puer focms, what i the soope af iy right that one eatablishes
Ly muning the mwwbied shung (ome’s labord woth sotuthing elwe? Robect
Boeick pinpaants this wiue with a clever hypodhelical question: suppase 1
own a can of lomaio juwe and pour il inke the woean. Do [ ow take 1itle ba
the: scas™

A pumber of thinkers more or less conbedperary o Locke proposed a
different theory of ownecslup. According do thiz Theory, Lhe origagal awner
got title theough the comsent of the est of humanity (whu were, takem fo-
gether, the fnt pecupients foom Caod, the genwne adginal awener} ® But
hueprs tosd Theee Ate one probiemns, nebaldy those that the wodern b -and-

Trwn xogiol veastioe o This ity apgeedend wo g3 Ueaerery of Tk Lac fetane, 7104
L) Fepninwd By pozmmieeann ol Limcersity o Chizags Lawe B

11
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scnramics wnhems wodd call “adminisiralive cosls - how does CVLIyRMIE
gel tagether toconsent to the division of things amdmeg winddividuals®

The coamumion faw has a third apparcach, whady shares someye characteris-
ties Uf the labsor and gonsend theories bl is skl sufficiently disting o war-
rant a dhfiferent tabel. For the coanmnan 13, presrsiod of "OCCUPaney” is
the origin of properte” This notion rens trowph o number of fazcinadng
old caged in property law. To be sure, & modern reader may entertain
same doubds abont the: curmeni usedulness of such chesmuts, which ane all
about acguining 1ile in such arguably unowned odditics as wild apimals
and abandoned treasuce How many times, after all, may we cxpect 1o get
inty disputes abomf gL avenership of stray monse or long-baned pisces
of eight?

[m Fact, though, these ald cases are ned entingdy academic. Teopla sl de
Fired treasufe-laden old «essels® and now more than sver, stabesmen do
have bo comsider whither saneane's scds might support a claim o own
thee mann, or example, or Ihe mineral andes al the bothorn of the sea
Analugies tn the captuere of wibd animabs bave popped up time and ag.in
when cpurts have had to deal with some " fugitive™ o sotrce that is being
reduced fo property for the finst B gil and gax, for example, or pround.
water or spdoe o the spectrym of tadio frequencics.™

With these more up-to-dalbe claams in mind, hen, ket us am 40 that
hormily of the coumuuin lave, that first passession is the rooet of tille, But
micrely b slate the maxim is o pose two critica] questions: fiest, what
cngih. as possessioni? and second, wohy does possession o 43 J claim
ter title?'! Lo txploning the quaint old cases” answers 1o these questons, w
hit v some fundamental views about the nature and purpois of p prop-
LTy regima,

Consider Prerson o1 Past?? a classic wild ammal case from the catly
rineteenth contury. Tost was hunting a lok one day on an cnowned beach,
and he almemt had the beasy in his sights when an interloper appeared.
kiltedd the foox, and am off with the carcass. The indighaet Posd Soed o the
thewry that his pursuit established hus property right to the fox

Ph o, sbd the couil’s majerity. 11 cited o long Ted of Yeatned authori-
ties to the cficct that “occupaney’ of “potcersem’ wWenl (o tha o b
kiiled the animal or whes at least wounded it enoctally o caaght it in 4 net;
Hh=ii acte brought the animal within the “oeetoin contl™ than gives riso
o posssrsion und henee a claim b cweershg.

Fessessiot thus means 4 clear act, whereby all the world wnderstands
that thi prersuer has “an wnequivocal intantion of appropraling e ani-
rmal 4o his individual wse™' A cleae pabe of fhis son should be applicd.
saifd the rout's majoaty, because it prevents conbusions and guarrels
ameong hunters fand coincidentelly agakes Hee judies’ tasks saswr wiwn
huritecs do gebinks guarrels).

Possrsimore a5 i fhésindf!ﬁc#ﬁ]y i3

The Aewsenting Juclge Bivingston somewhat lippanty commented thal
the besl way too handle this mater wodd B2 to lesve o a panel of
spartsien, who would presamably cook 1the gooss of the intesloper. Ac-
cording 10 Livingston, the majority s male would disqoueage tbe useful ac-
tivity of fox hunting. Who wayld bothey to go 1o afl the Inouble of keeping
dopa and tranping albes dhe fox i tha resvard o op for graks to any “sauey
imtruder T 1F e really want toosed that (esos don't ewverrun the counkcy-
sidie, we will allovate a propevby tighi—and thus b wltimane teward—a
the humter al an carlier HeCIMenE, S0 A0 T CIILOMIARE it wsaful inyvesaren
in kegping, boadeds and his useful fakor n fleshing out the fox.

The problem of assigning “posscasion” prioe tir the kil of coucse, is
that wi don’t quite kmow when to asslgn il Bhall we assign it when the
turt beprina? When Lhe hunter assembles his dogs for the bhuni? Whea Hye
hunier buys his dogs?

Piercoir thus peesonts bwi great principles for defining possissiare, bt
they ape secringly abodds: {1) raotice t0tbe world throagh a clear ac and
(2] ceward i aseful Labor. The latter principle, of cowrse, suggeats a Lubor
theary of properly: the pwier gets e poze when he “mixes in his labor
by huanting. Ch ther cther hand, the “chear act ™ principle suggess at leasi a
weak form of the consent theery, insolar as the woeld atb lacge might be
theugtt bo acquitser i individual owrership wien the claim s clear and
o 0w fnl‘ij-P{"H

O closer wsclicunation, howaver, the twa psasilions do oot »eenm & Fr
apart. In Pierson, rach side ackpwowledped Lhe imporlance of the other's
principle. Althouglt the majority came down, fora cheas male, iAoty con-
peded the value of rewarding weful labaor; ity mabe far pussession would i
fact reward the original Runter mest of the tine, unless we supposc that
the wonds are thick with *saucy intruders " And oo the alher side, te dix-
senting Livingstom also wanled some definiteness in the rule of pusses-
sionn. He siply though The eule weanald b st ndepaboued 3f 1he felew st
community decided for ieself thae acty syfiicient for possession- the reles
wanl comemunity being hanters and “sportsroen,” who after all wene the
pemple mast afien involved inthe dhase. Perbaps, then, there 15 30me way
tr orcancile dhe clear-act amd the reward ool abor prineiples

The clearaact principle soggesta that the common oy defines acs of
]_'lm_t;erﬁsinn A= soqrre kiosd of et A Blackstone said, 11 acls muast be
a degfaraismn pf o s intent toapprapriabe.”™ Lid us consider this pos<ibility
inn & later-ninetsenth-coniury case involving pessessaon of lind. tremagin
o Mredshere ™ ipvelasd mwo cladmanis to 3 considerable amoant of land
that had begzme, by the time the titigadion was Brought, the resutential
and commereial Fotrero deumct of San lrancisen. Facl party claimed te
own laml through o tile eatending back bo an origipal “prssessos ™ af the
land, ratsing the questmn ag 10 who had really bewn there hiest. More pre-
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135ely. the issue was whether the firg of these pumparied posseasoms, one
George Treat, had really "possessnd” fhe Land at a1l I0he had o, his sue-
pewenes i imtecest could nod claem ownesship through him, ansd Hele
woald go b those claiming through a later “fitl possessaor.”

Those whe clained thowgh Treat put a nember of facks befone the jacy
b establish his onginal pessession. They partivularly nobed thal Treat had
repainid o feror acoysy the neck of the Potrero perinsula—bo which the
gher mde rejoined Bl ouksiders could &1 Jand o boaks, aoad, besides,
Ihete was a gap in the fence Well, then, the Treat climants wettton, Troat
pastured lvestock on the land—Lo which the okher side replicd that the
[ and bead mat been suitable for callle ever then, becavme S Fraoe s was
eapanding in that direetion. The courl ruled thal the malier Wiy oo Sor
the jury to decide, and that in making its decision, the jury sheuld can-
sitder whelher Treal's aets gave sufficient aolice to the public that we had
appropriaied the property!”

Moow thisrmiphasis nee aoboegiy ing seoms (0 come down pretty Nnmly
i the elear-act theary of possession But that thaory keaves oot some el
erertts of 1he evidenee To b sure, all the talk diboat Treat's fetioe suggests
thuat the first posoesisor i the it 4o inforen the public of his claim. But Ue:
parties’ acguments over “suitable usc™ soem: te bear on the rewrd b use-
ful labar; that ts, the first poasessicn rule shogld glea the property o the
Brst amwe o make gpood use of thee goil. Why then id the court’s jury in-
struction ignore the value of pawarding waehd laboe?

The answer miny wedl be that sustabbe use w atso a Forsoof netice, Hooul-
siders would think Lhat a large area near a growing city was an ik
doned ot becanse if was vaecant exorgt for a few cowen, Theyr might corer on
the land and claim swene prime wateriront foctage for fhemsebes. In
ciher words, oF Phy s thak Treal made was wasuiable, bos wee eoould nal
pive nobice foothers of his claim, Thus to ask whether Treat osed the Lad
suitably is just andber way o asking whelher he safueneed othees of his
claim, parmicuiatly those others who maight Be interested vilher in buying,
thve banch Fromn Trean ot sedtling it Eor themselvrs, We ans all worst ofi winere
claims are vague: if o oo kioaws whether sle can safely wse the Land or
Froen whown she should By it il it is alocady chaimesd, the Laopd iy omd ap
being used by e many _FH"ﬂ]ill." ur'b_'g.' e b all.

Pirsession now bepins 1o look oven more like sometning thal aeguines
a kind of conumunication. anrd the ariginal clhain b the peperty Jooks like
a kind of spewcty, with the aud ignge composed of all others whi might be
nterested i claiming the obpect in question. Mosgoarer, Some venefable
statutory faw oegnites 1 acquirer o ki o speaking, Yest she Inse title
thrceugeh the odd bl fagcinating dociming of adverse possession

Adverse pussession is 2 common faw interprétahan of staiuies of fimi-
tatican P actiofe fo regover real property'™ Suppoac Dowrs a ot i Hye

temirmion o | CRapir of Praperiy 1%

maLtanres, dvd wpme stranger B me, withoul my permission, blds a
houseé vl and, cleans the seowds, and Farms the Ik cashnuow sty for a
given: penod, say twenty years Lharing tbat tinve, 1am entaled to g to
courl 1o farce hirn off Bhee Lo, Bub ol [ have ngt done saat the end of Bveenty
¥ e some wher period Rxed by statule, nok omly cac | ot sue bim for
recovery Of what was my land. but the law ecopmines bom as Hwe mitle
owner. ' The doctrive of advirse possession thus transfers property from
the title cwemies bo another whe |8 essentially o respasser, iF the espas.
T’ presence 5 open o evervone dnd Lk continuoosty for a given
perinl of G, and o iong as Ihe title owner tikes ng action to et rid of
hien during (hal Hme.

Herve again we seem 10 have a womderlul example of reward bo wseful
lakwzr, an the vapense of the sluggard. Bul the doctrine is susceptible 1o 2n-
eather anbizepatation as well; it s not s0 much desigred 1o rewand the nse-
ful labsurer as b roeuine thee title cwmer publicly tn 1ssent beer might. 1t re-
quires heer to wlardfy thal sl and i the mespasser, 5 M pemom 1o deal
with if anyone should wish b buy (e property or use some portion of 1.

Courts have chewead over arsome Jeogih the elements that make up ad-
vierse possession. Is grazing livestock a conbingous uer, 50 35 Lo entithe a
livestock grocicr ba claim full ownership as an adverse possessir 7 How
abuul farming, where infensive wse ig merely seasonal, or what abou
rrteely taking care of a lown™! [s 2 cave thal encropchis decp under my
land something that s obriows to me, soihat | should be cegquiced o kick
ot the bzefpanser whoopaerales it as a commerciak atnwHon *7 Ny marer
hiovee inbich b dociritt of acdverse postesion seens b nward the one
whe perlormna aseful labar on Jand, aver agatnet the lazy oweer whao does
rothing, the crucial elemvent i all Haese sibuations is o6 agaim comn s -
caline WWhat “poscossion”™ means is acls thdt *apprise the commnity|,|
.- arfest allevivivay, and put ethers claiming, e wpsm gy 7

in [Migwds, Fur example, an advere peszessor may esablish Lis elam by
dkim ey cofne thasy payiag e vn the proporty, ak leash dver agangt an
oy e wito i Janiliar with real exlibe practioe and records. ! Wy s dus?
Maturally the commioenity likes 10 have taxes paid and is Tavarably dis-
pused toward one who pays ther. Bt mope imponiant, payment of taes
i% 2 matter of public record, and the awer whese Laxes ane paid should be
nevare that semclhing pecubltat s happering.® [ust as impactani, e pebla
i very Bikely toview the tanpaves 35 b awner. [ somotne is paying e
an my yacant ot of empty howse, any thaed person whe wants Lo buy s
house is very likely to think that the tanpayer isthe owner; and if L wait to
kvep my lard 1 had b ber corseed L Ry Mpression. Adverse poasossio,
them, anve again serves to ntake sure That the peblic can rely upanty its rea-
sanable perceptions, and any awner wh fails o cormect misleadfng ap-
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perarances. js apt to And his fitle lost be the cne who speaks loudly and
ctearly. oven though erraneowaly.

I"nasesdiom 35 1he basis of propenty ownership, 1hen, seems to amount
ba sommething like yelting lowd |y emoagh te 4] who may be interested. The
Firsd Ior 2y, “Thi% is foose,” 0 3 way that the public utdersands, gets the
prae, and the law will help him: keep 31 agtinst someone else whia savs,
“Mao, ttis mine " Byt ef the original comrmunicator dallies doo ong and al-
bawy the publee o believe the interoper, e will find that the interloper
has stepped into his shoee aod bas become Hwe owner. o

Simular cdeas of the rypaTiance ol Comamunic atign, oF a3 ik w meoee com-
meordy called, “notice,” acc implict on Qur erording slatirbes and in a vad-
by ol ¢her devices that furce a property cloimant toavike a pubbe moed
vf her claims, on pain of lesing them altogether.®® Indeed, notice plavs a
part in the mest mundane property Jike claims fo things thal the law diowa
et rven Teropnize as capable of cumendup. "Wiould vou please save my
place?” you say to youe pighbor in the movie line, b make sure that ev-
pryone noaws (hat you are coming back and o relingquishing your
claim & O im my former hometown of Chicage, one may shovel away the
signw im 3 parking place on the street, but in oeder Lo establish 2 claim lo it
cne must put a chaer o seme other objedt in the cleard spacy,

Why, then, i3 il s¢smportant thal property ownecs make and kéep ther
tobwnunications clear? Boonomists have an arswer: clear liles [acilitate
hade and minimize resource-wasting conflict. [f | am careless about whe
cames on g 3 cumer of my property, [affectively permit others bo make
rristakes and 1o waste their labar on improvernents b what T have allowed
L i think is theits. 1 bhas invite a feee-For-all on my ambi gaowsly hrld
clauns, and | encourage contention, inseourity, ansd 1tigation—all of which
waste everyune's Hene and ¢nergy and may reawlt in undenuse o7 ovecuse
of pesources. Bul if | keep my property daims clear, Olhers will hiow that
they should deal with me dieectly £ ihey Wwant b ise my property. e can
bargain rathee than hphi; and through trade, 2l itermns wil | commes o Test in
the hands of thoan who value them most, [Fproperty lines are chear, then,
anynne vwho can make betler use of sy peoperty than 1 can will buy or pent
it fram me and rum the property 1o bis betber use, 10 shast, we wilk all be
richer when propesty claims ine wnequivocal, begause that umequivicsl
status enabies property o De traded and wsed in its highest value. =

Thus, il turns oul that the commaon low of first pessossion, in rewarding
the one wha coasmugnicates 3 claine, dees reward wee (] Labsor: Shes nsehal la-
fot s Bhe wary ok of speaking clearly wnd distinctly ahoul one’s claims o
property. Mamrally, { his st be in a langraage that r wdiorsfomd, and the
acks of “porssession™ that communicate a claitn witl vary according to the
andicney. Thus, e go buogk b Plierson o Past, the dissmting Judge
Livingston may well have thought that the 10w Rgnlers are the only rele-

Possezaicm @ e £ 2rigzie of Property Ir

want dwdience fur o claim to a fox; they are the ondy ones who have mpgnLae
omact with the sublect matter. By vhe same token, the mid-ninetesnth
century Calilornia couns gaye much deference fo the minng camp cus-
b L recogizing various gold mush daims; the forty-niners thwemsehees,
a5 the persons most closely involved with 1he subject matiee, donld best
commurndsibe and interpret the signs of property chaims and would e
particularly well sivvied by 3 stabli gyrstem of symbais that eeablod them
to tend, oft disputes.

The pont, then, s that "acts of pessessinn'” are, in the now fashionable
lerm. n "teat”; and the conumoen lawe rewards the acthor of 1hat text. Bur as
students of hepmeneutics ks, the cheatest lext may have ambipuous
subiexts ¥ In comnection with ke tewt of Rest possizsion, itheee ape smveral
submexis that are especially werthy of note, Cme such subtext is the tag
irmplicative that the 1¢st wall Be “read™ by the relewvant audience at the ap-
propuate Hmye, Buk it e not dlevays casy 1o establish a symbolic situchne
it which thie teat of first pogsiession can be “poblizhed ™ at such 2 time a3 o
be wsetul 1o anyone. Onoe again, Pirsan v Pest illusteates the problem that
oocurs when a cdear sign {killing the fox) comes oinly relatively law in the
Eamr, afber the rolecant parties may have already evpended overlapping
vl furts and embeoiled themselves ina dispute, Similar problems oocwered
Froga fimme to Hme in the whaling ndustey o b nandeenth century. The
courts eapemded some effort 1o locate signs of "possession” that werg
comprebemsibbe e whalers from, their own cosionma, and that- like the
whalers’ own usual syprals-—caame it proint in the chase thal allowed Hwe
parties k1 avoid wrasted elforts and the ensuing calual secrrminatens, *

Same chjocts of property claims idoed seem to resist clear demarca-
tion ol wgether—ideas, for example. ™ To establisb property righs in such
disermbodied ilems, we may be reduged to franslating the propenty claims
ink sk ::-Faemndar}r 5ymbn|s thot are cogmzabke oo cur ¢ulbure. In patem
and copyright systems, for example, one establishes an entitlenswnt ko an
idea's eapression by Wanslating the wlea into 2 wrtien decument and
going through @ registration process—hulgh froem the uswrting liliga-
howy et onwnieesdip of these expressions and cver which Roticns van or
cannok be subject 1o patent or copyrighl, we mipht costledi that these sec.
vnddary sywlaolic systems de oot always yield universally undecshod
“markings.* We also myahe up secondary symboks for physical objents
bt woulbd seem e be much casier to mark oot than ideas; even a [roup-
erty claim fo land, thal maxl inassively physical of things. i+ powe al ita
wrighbust in the horm of wTithen records.

[t 25 expensive terrabe g these elaborate structures of secomdane sym-
bels, a5 imdesd i may bo eapensive even b establish 3 sttuckure derived
I direct sensory symbols 1 possesston, The somsmists cnoe again
have pectarmed a useful service in polntung oul the costs entailed i eslal
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thing ey property svetemn ™ [ndeed, we may fid eves: edtablgh sach,
sytterms at ), gndess cur need for secore invesiment and trade is greater
than the costs of creating the necessary Symbols of possecson

There iv o second and perhaps even more impackant subtest e the
“tead” of gl posession: the 1301 supprition tha there is such a thing as
4 “clear act” wrequivocally proclaiming to the world an Jarge that one §s
appropriating thit or that—that is, the suprpesition that there ame in fact
unequivocat 2k of posasession that any levant audienor will naturally
and easily interprat as property claims. Litera oy thisoeots of kb heve wbi-
ten 4 great deal abnut the instabaliby of tezts, They have written too much
for ws ko wevepl undritically the idea Lhata “iext ™ about properiy hag 2 nak
ural mgdaning. indeperident oF S0me group constiniting an Tintcopretadjve
community,” or mdependent of a range of tdher “tea k™ and culiursl arti-
facts that fogether form o symebolic system, within wheeh o given teat aay
miake serse® I is not emough, B, for the propenty claimart fo say sim-
phye, “It"s mine,"” ihrough some act ot pesture; inorder for e SUtemen? o
hav any fon, somd pelcvant workd st understand the claim it makes
and fake that clainmn secoudly.

Thus ir defining the acks of poscession that make up a claim 1o prop
crty, the law ok ocdy eewarnds the author of the “test™; il also puls an im-
primalur on a parlicular aymbolis syestem and on the audwrenoe that uses
{his sysporn. Thus tor Fierson’s dissending judge, whi would have made
tha delinition &f first posscssion depered on a decision of hanters, the rule
of first posst i wonld have pal the foroe of lw behind the mooes of a
parlicular subgronp. The majenly’s clear-act rubs undouabied |y refered 1o
a wider dudimee and a mipre widely shared set i symbols. But oven on
the majority’s tule, \be definifion of irst pogseasion depetwled on a parhc-
viar audierse and bz ggen 5.}'ﬂ1bﬂ]ll."‘ contexl. Some pudienoes Wi,
athg lirse,

In the history pf Anwenican territorial expansion, a poieted example of
ther coxmamon law's chodce among audierges socurmed inoan instarwe in
which one groap did not play the approved larguapge game and refused
tor gt ik the harsiness of pubtizhing or eeading 1the acoepied heoks abour
propeny. The result was one 0f 1the maost arcesting decisions of the eacty
ri‘public: fehmian o M Tarask ™ a Judien Barshall D71 MACRT CUTMEA TN, tha: va-
lidity of Opposing chaims ta land tn what is now a large area of Ilinoi and
Fredjama. TIwe plantifis i bhos case clamiogd lhn;'-ugh. Indian trilas, an the
basis of devds made aubin the 17 the defendant: claimed urdet wiles
that cante frown the United States. The Coort fownd bue the dederuin s,
bodding that the cheuns through the Indians were invalid for reasons de-
rived largely from intccnatione] fase rather than the Tawe of first pursses-
sion Bul tucked away in the cas was a first possession argument; that
Maralitl| passed over. The Ivdians, sccordieg to an argrement of the claim-

Fozipegiare ar i Dn_,:i.rrq,l‘f-‘rqrrr:u 1n

ants feoam thee United Slabes, vould mot have possed titke Lo B apgaosiog
sicke’s predecesiors because "ib]y the law of patune.” the Indians them-
sl ves had mever dore acts on fhe land safflcient s establish Property in it.
That i to sy, ther Indisns hed never really undertaken those acks af -
sessiomn thal pave rise o a property riphh. ¥

Although Marshall based his devayion on alher groands ™ vhere was in-
diad something to the argufent from the point of view o the gommon:
law of First possession. Insefar as the bndian Bribes moved from place b
ploce, thuy left few traces 1o indecaly that they ¢laimed toe land {if indiecd
they dil] From an eighleenth-century political foomamise & point of view,
the pesu [Ls woere hormilying. The absence of dedinet daims o bind meoely
irvvi b d s prudes, i was SBid, which inoam, meant a constanl disraptlap,
and dissipation of érergy im warfere. Inaddition, uinertainty as to claims
mggant that e omg would make any prosd uctrve use of the Iapd, since thepe
is nooscentive bo plact when one does ot koow (hat one will still kave the
land and its fruits at harvest e, Froo bhis classical eonomic perspec-
tive, the llinns” alleged differcnce o well-defined propwoty lines in
lanek was part and parcel of what seemid to be their relatively unprodise-
tive use of the earth. ™

Mow i may webl b that Boah American Indian tibed were not 50 ine
difterent B markeng oul landed property s eiphteenth-centery Furopean
commentators supposed ¥ O it may be that at least somme ibes found
landed préperty kst immoartane to their secucity than other forms of prop-
ey 0 migrabry anlmals, for example—and thus telt ne need 1o assert
claims of property 1o land " Bun however anacheonistic the fofmsonr
poartees” (ultizatel . mocbidb argument may now seem, it o a particulacly
Siﬁ}:lﬁg mmp'.l: of the I"E'!ali".'ﬂ!.-‘ ub the "texh' of Tersesaion e tha inlee-
protative commutily g thal fexit. 1t s doubiful whether the claims of dey
nontad ic population could ever suset the comumion law requirements for
cstablishing property i land. Thus (e aedivees presopposcd by thee come
ik B GF iesd progseeamnn b5 an agrariam or 3 oommercial people—a pio-
ol whose activitivs with reapect ko the odijecrs around them, FegLIEET aIr -
wquivesal delineavion of [asling control 5o that those bk can by cillwer
managed or iraded,

Maraisls would doubtless wee in these common baw property doctnines
sHll further FIIIJ'DF of the h!|ﬂli1.'|1:|.' al ideas by econpmic substnecture, The
b 1f first privisarssiunt—the eele thata ckear and visible dega reation of my
<laimn should conder some nght—would appear 10 be ust another tem in
the arrtealle ual boppage of capitzlisi prodaction.

Buf perhaps the deepest aspoct of the comumon lav teat of posscssion
lie:s dn the attitucle that this test simibey with pespect B the rolationahip be-
tween human teings and niture. Al least softwr Indidns projessed bewil-
derment at the conoept of ovwning the land, [nedeed they prided thean
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selves on not marking the land bt rather on moving ighely fhrougloid, Liv-
ing with the tand and with its sreabumes a5 members of 1he same family
ratheir than as strange s wi visited oaly kecoeguer B objeots af natare 1
The daciring of Arst possession, quite b the contrary, reflecis the atniude
that hurnan beings ane eutsiders to patume, 18 gaiven th- eatth and its crea-
b dwi D Thode whed muarh thwemy 50 cleacly as 1o ransdorm them, o that
a0 one else will ruistake them for unsubdued nature. The metaphor cof s
law of first possession is, after all, dvath and wansfiguration; o v a fox
the bambier miust slay L 20 Ghat b e somvsone olse can fum it into o coat

To be sure, we may adanine sature and cojoy wikdness. ! Eut Thuee seo-
timenis find liflle cesonance in the dockeund of First possessoi. [bs bexts are
thesa af cultivation, manufactute, and development, We canmol have our
fish hodh Joese and fas), as Herman Melville myght pod it The conunnh
law of firs! possesyivn makes a choloe. The anamon law gives preference
tor (ke v b convince ihe warld that they cam catch the fish and lold it
fast. This may be a revand to useful labor, but it is more precizely the anic-
ulation of a specific virabulary within a stracdure of syanboks understoed
by a commmercial people. s this commaon ly undetztood and sbaoed set of
aymbols that gives significanct and form to what mighl seFnn the
quintessentially individuskatic act: the clawn that ome has, by “posses-
sich,” separated for one’s ssll property From the greal comuins of un-
owrEd things

Motes

1. Rechard fchlaHer, Prowete Prperfy The Hidonp of am lded 151 (rg7d)

2. ok Limke, oo Treslise of Coowrnpsedy, sec, 35, i Tog Treatine of Covern.
metl | P Lasdel e o, 10635, 151 od. 1600)

1 Lixchkes {ry_pt'ir asserhom that one mams sne's labor appears B0 PR om Bw
oqually cryphe asprbon fhat ome ovos ome's body vl thas 1S capttions e
Loche. qupera neobe 2, sevs 27-28. Bachard Epbein argues Yhal fer Locke, one awns
' hud].' b Ll DT 1:-n.-u;|'.lir:'|. N pimnesces it, and s ek labor ey aesls 0n
freat pisession, Epsbein, “Possessiot, as the Kool of Toule,” 1y Go L R a3az,
1227-29 (agrel. This, of roucse, feaves open bhe gqueslinas ol wley preaession
rolatdishes nwrerzhip and what grmstitubes 'Ptu.ﬂxim.

4. Pobert Tpzich., Andrifoy. Stare, vHd g 17512904}

b G, g, Hopger Geedias, O tle B of Warand Prove, bk 2 <h. a0 patas. 1, 4-5
{B;el:.q,' I, 1025; 15t red. atghd iy Thee neet renguey, Blacksbine ooted | omailice
b ey conrn | Azl Laber Bweoeists with the remark., "' 8 dl.‘-pllie thall sAvakIrs koo
makct of nice and sehulastic rediveoeeit! ™ 2 Wilham Bl kobea, Comementzenes o
the Laiss of Ergiiad 3 § e mepietuction of 3966 ed. f

b boske, supea nobe 2, s0r, 28, 3k 30 e B prcelem 1oo, comimimiing, "
sich A conmand ol all mankined] sas TATL R, “dan Mad farved, nuhﬁ'lﬂ'ﬁlaﬂdlﬂg
the Mhanty God had given him. " Rabecl Filmwe, syainst whose wock Lecke dizected

Poviarasivdl ws the {300 o Frogeety H

hes Treatives, had alse pokiced the Jifficelyy See Qe exdshiun of Felmes s Parenlrcha in
Juhn Lowkr, Troe Treafiaes o O Cae T w el 2ep-1nd (1 Cook od. 1471

. 2 Blackstome, supra natg 5. at B

B e, e, Trensuce Salvores, . v Unielrnbficd Wrecked A& Abandpacdd Sanl-
g Wosascl vimp Eoad waa [5eh cir. ey,

o For the “global commoss,” including the high seas. e poler Tegiem, and
pubye space, wee Alevandra M, Pest, Dy vemieg ol the Lew of the Sed che 0
(1583}

1. Fowr oil, wee onees v Torest OHE O 34 AL wery [Tae 8030 for 23,
Yrointoreland & Cambng batural Gas O o BeWwill, oF A 724, 735 1Pa. oS8 fow
gromodsater, Adams v Grpnby 150 50.2d 619 by Le. App ), cfrt mefused 157
Sooad Bha LA suhy), bor e raclic spencteam, aae Faank b, Baeiey, " Piobbérna in the
Lav wf Radiq L ommunication,” 4 U Cir. L R 1, 37 32 §0ga7h, dispoebing whiat
Ak Apprarenitly a cwrosl analogy 1 wild animals,

11 o somewhat dofferens 3 pproech, see Epshin. supra note 3, a1 12as,

12 30w B o KLY, Sup. CEorSus)

15 1d. ot 178

14 13 a1 ;385 Ba.

1%. 2 Alacksinne. supta niote §, Ak g, 254,

16 3y Cal 2 AP

17 I a1 T gr-az, 50

1B 7 Fachard Fowell, The Lawe of Rea! Prapeety par. o1 3 (P Rohan res, o, 98y,

1. 13 par. 15, Hrmg.- . Ballaritiac. "Title b:|.' Adverar Proaarssirn,™ x3 Har-
rard L Rem 135 147 (Lo RE

& Seis Halsey v, Huandde dal & Befinding Co., 66 5.9% 20 1082, 1080 | Tex, Cer.
App dajibives); o MeShan v P, sag SWoad 795 7hi- Sy Tew, Civ, Apre. 097
[P, wlhegr Bl wpazang was dnemely “caaaal”).

=21 Cuthing graw was cnough o Bamapo My Co v Mapem, 100 N E. 772, 776
MY 1Gsk

35 S-I:'t"erl"l'l.j_',_l:ICﬂ'n'l" w. Boss, 10 Eead |;|1;-Hnd. :g}y”m_bﬁau&e U P
WS ol Dpe and ek

3w Slatin’s Fropetie, e, v, Hevsler, wge BE2d b, dq3 (L aggzh, Uit
Chicago Title & Lk Oo. v, Thickanack, 10 166 ML E.ad mge. b (0 15l

25 Slatin'y Mriperises, vy v Mamiler, 300 N E 3d Ggr. bgg 0L {3971); 50w ol
LimiLatiuny Act o= 3, N'. Ren S0l vh. 10a, 5ocs. 13114 [:q.E:!:l SO weshe
skl o pnalleaw e VT D) 1, Hls lnees 3 Paid_. which may have avrmeed al
penbetieng The pailrgacks” Huge land holdingm, See Comment. “Faymesl o Taves as
aCendinnn uf Titke hy Advirse Pespessivn & Nindreenih Century Srachmonism,”
o Serit Clarr L. Byre 244 Lioég).

a5, |ﬂ|h."r':'!|-1lllj;|]-' meH bl i e weners are childten or mental INCLMpPrenED Op
nre cAherwig sreapable of mecewang of aching upoh sk “onumuicitens” ol
ptera’ claims, 2dvirse possesl e dors mob o againsd them, See, e W] Ro
ShaT. aoc wfr1g=32 [1y52], incliding poersons gk of dhe Ny Amemg tha im-
ke,

T For Aoy o tencarding statutes, s the exeay "CTyntals and Kud in Creguerly
Lpw " an this vl e



2z drt i Persunesionss Tallk Aot Propeely

17 Qo U e Pressuares angd Paliries n:.!"lu"-'ii!ins i [ime,” MY, Timrey, Fole en.
1ghz, al ©1, C7, nabing that claims are slaked by “naving plaoes” amd lkaving ob-
jert; o eriberpriser destribures aumbvered okets for places unthe standing-room
luw: at e Cpera.

M, Brkard A, Poseer, Eqoomar Arl.-:f:..-s.'-j :f]'.uu.l 3e-37 [3d el 1gR4). For 2 coi-
tique o this Jine of analyss, sge Durcen Kennedy and Freamk hdichelman, ~ faw
Cropwrty arnd ookead Edlickent? ™ & Haferas L Kot 700 [19800: Frank Michelman,
" Lthirs, Econamicy arkd the it of Property.'” s Mot 3 (1gdz),

g Charles kgt werdy, "Soephen | Fiedd and Fublic Land Law Development in
Cahifprmia, 1Bo 1866 A Case Shady of Judicial Fescarce Alocation in hneieenidn
Cintury Arersca,” oo Law & S’y Rev. 235 23541 {19260 see abso John Urbock,
A Theury o Covibrack Choice and e Calfrenia CGold Rush,™ 2o ) I & Frod 424
11477)

W],; Sﬂ-,t'.g._.ﬁth-_f Fish, 13 Therd @ Trr! in This Cloac ¥ Ly § kb

31. 501 e Swifl v. Giffaed, 2y Fed. Cas. 558 (0. Maps. 1B72), Abecdesn Arctic
Co. v, Sutker, 145 By Bepe 0B (ML (B82) {500k Hrgarth v Jackspn, 173 Ing.
[-'.ep_ 17 1 1ty ]'-e-nnj_n,gg v, Carenargl e, 127 an R:FI. Hzp [C.T 1Rod) Sre I %Y
Rzt Bl kasan Onder Writhewl Law: Horg Seighbor LT THY Dhseles 1009, 1T
I gan}. stresaing the eHicacy of widen' rome aed the morely secondary role of
Ludw.

[+ oy, L LEC {FT T.aj,'lm', o Eng Rj-p 207, vy (LB i) [Yeabich, I
dissrating, saying that mere idead, breng inctpaoreal, canmil e subgsct {u pocas-
SO GT OWRETERIR

33 Tur A clasgic cage, soe Aok, v, Poeler, 1wy F.xd 46y (ach cir 1046 [_pl.;pinhff
eribthed 10 Wil onocharge than Cods Pukter™ Regzin e Bepoine'' infringed copir-
Maht on plaine 13 fanes “The Lord Ts My Shepheed’” and A iodher's Praper ™).
For a mewer worskan of fuese probie o, see Apple Computer, Ine. v Franklio Com-
puter Coep. 2r4 F ad 1240 (30d ¢ir. 1983), cert. dismioed, ara S.CF S0 (198g} foom-
FrLber CpHETARLIGE &) Ehem safhwarr may b m].'l]rriﬁhfﬂl].

34 Fuc an ex lensive study, ses Gacy D Libecap, Cofrecfing i Feoguwrly Righe:
dngllgl: zee Alsn Caral 4. Rose, "Rethunking Enviroareentad Conteols Management
Stralephes bnr Commest Resounces,™ g ek M ] 4,5 2y

1% HBeel tery E.aﬁlgmn, Ljrfru.r!,r Tnh-ar!- T,‘_--H-E, 1x7-5c (gl Fish, mEpra Tl o
ak 2 gy Ehnﬁnpher Mo, feronzfregclan: ﬂl.mr_l.l amd Prditwe tg-32 1 l..aS:]

34,21 L5 (B Wheath 543 DBz ).

a7 W sl gigma For a discwsskal of He backgmoud agguitens over bwdian
hard clalms. soc Robeot A Willaos, I, The Amierwed [nd'ian 4 Weskery Legal
Thoughl The Dizeowrses of Codguest 371 -7, 2080, 1wl 307 {1000,

A Jimecn, 20 D% 8 Wheat) of 5948 [2Ba 3] (W will nel enboeg inbe the crmtro-
varsy e fwther agricultutaluds, nerchanes, and manpfactuzers, have a right, oo ab-
stEad ponciples, bo ovfel hurbers froen e eeTHomy by pesescs . Comguest
aves & il which ahe cours of the Congueror canne dieng' .

1 G Jerenyy Benchaen, Preniples of the Oanid Conde, in Theeny of Logi-aton, ae 1l
l:l:gﬂ;r, NFIiI-'H ofd K li.'.lﬁdrn edd. 1y31]; Loche. SUprangly 2. wec 37, at 1333 Bty
cumpamd what I:h.[':,- anwr o e beladog” wild and unp-rﬁ.'ll.u:l.'ive Lamd e By pro-
duoctive lands o soykleck PRAFETE £r 1Y,

I'oaxesaaom = (R I.'.Irigm q.‘ Properiy 3

§u A1 the fire of Enplish seelemenn a numbee of cdsberne rabes Trmesd ang
Tived 10 villages, practioes thal eBoited a Timabad English seongmitin of property
1ighis, See B, O, Simerons, The Amerson ol from Sedtement ie Ir:nfmuﬁirﬂr“ 3
(). Willinm Cronom, Clueges @ the Fend ndives, Colimers, end the Bty of
M Englamd 1k, sfe 5 [agBy). Fora ﬁmr:.-'uf hasboric Mot Armeerican makive Jand
Al pescinres claiers, son Landa Pather, Nalive Ateerieds Esiade: The Slougple coer In-
cign and Hruwinm [ands §oghg).

an. Do exlanple camee in e discunsions of e Alaska Kative Clams SHie-
mronk Aceof 1071, 43 LLE.LT Secs 2f01—16ad, wheme sofic native groups objected 1o
Tanch pe iy ety Ymerpiune Upey deared Ehan s nrigbn preciudke Ul Jollowing mi
gratory herds, Sey Michas] Parkit, * Alacka™s Fakves A 'Eringms 2RI Eigge-_ﬂ
Corporaee Takcdwer,” Switfsodionr Mg, Aug 1y, al o Wrbe that sepled langd
o neesbyp, teom this PeEsprs ve, appeeped b0 Cause it ey,

FE 'SEI“_.-E‘.E., a weHer Ireim an l!h:ll‘.'ﬂ].' indaan chirt ko President Erankuy [ferce g
1455, describnsd or Charles Haar and Lamce Ciebman, Propdrty and dowe 15 (g7
Howaver, Indeans dd iy 4 grasd deal io ransforem b Larddscagpe. nondbly duough
firea, Sew Shophen [ Tyme, Fire i Asierea: A Cailura' Vstory of Wildland end Rura!
Fire o187 {1g82),

FEN Fur M hiﬂnr_!.' o Mtix Al e, s Riderick Blash, Wyldernms end the Ameri-
ren Mamd gk

44 Herrnan Medville, ddoby- Lol £h, 8 ¢“Fast Fish and Legs-Fish™), desTibing
2 legal comflirt bedwapen whaiees about e QrsircHons bebwecan a whale marked as
owmed, o “fas-fish,” and nng that bad rcaped ansl bereme once apain a0 an-
oyoien] [ kebyille wamit 4o to 2 Bpurative comparisan of fsl-fish fin
cloedbrg sorfs amad imorigagesy and Jovsa-fish {iwlwfng ideas and pre-discovery

Ammcokal.



2

Property as Storytelling:
Perspectives from Game Theory,
Marrative Theory, Feminist Theory

Inimadaction

la the pzeeedlng saay I presented the claim of ownership as 4 kind of as-
gertian or story, fald within a culteye that shapes the stury’s conbern and
fveaniny,. That is, the wouakt-be “possessor” has to Send & nessage that
wtkuers in e culiure understand and that they find prrsuagsive a5 grounds,
foor the chaim asserted,

lax the present ¢aeay | kake wp anothpe kind of propecty story—indocyd
an even bigger sieey. The sbornes in his essay ane not pet Al 2 particu-
lar picoe of pooperty in the semse uf claims s this thing o thal. The storics
thal fulbow ane instaxd aboat the viery institstaon of property.

In a0 way, these big-picture property storwes seem Quite surprising snd
poculiar becausye they have often beep hotd by theorisls who wiwaliy o3
thew the storylelling fommt a5 a means of convey ing koo led ge- Several ul
ihese theorisis are the same soverbern th- and cigheentiycentary thinkers
wh have boen so influential in owr moaders oneephiuns oot just of prep-
enty but alse 0f econoenzed and pols generally—thunkers wha, Jike
Tlwienas Hobbes, lopoed 10 ground the stady of “palitical ecupoitty™ i
firmly scienhific basis. As Hobbes patil, poalifical knawledge “ronsizieth in
certain Tubes, a5 doth Acdhmvetoque and CeomeItys met [os Tennds-plas] on
[*racige onely.™

Given the amalogy b “Arithouwshgue And Ceeametre™ one might ser-
Thise that such thearists would wish toageoanl for the imstitabwn o prop-

;hr urigehal b et gl That exeay rppeetred 10 3 Wk Weredd e ard e Hurk 410u 0l
Cuprt] Bepasrerd by prereniveion l Fade Fournclof L and e Huseanddice

A
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erty ina parely analybic way ns well. That is o 3y one might Gopect an
explanatory mode that the Linguistic schulars descnibe as “symchrono” {25
appased bo “diachromic™}. & symichsomme acooment weau ki ireat its subject a5
if all The parts oocar 8 anee, §nan interloching whole whesse vineus as-
pects can b frgically inferred and ecopirically venfied, without refercoce
1o time-related, “diachrume™ matbers that uniodd ard wassfonm over the
course of the chronalagy.? To be dure, i1 4 synchronic account one mighl
wydivd perdvive thal things change an time pagtes. bok if ooe has a proper
grip on the averdl] analytic frameswork, one sees thal o g oocue iy
cording, 1o set patterns, 5o thal fubume states are prediclable (roe past
stated. The simchronic acoount would Ba, moee nr Jess, the systemalic and
sCiEnfc explanabony trcle: il changes in a given svstedm e poedictable
fraem 3 propet analysis of the spsterm ilseld.

But boweevor much the cardy modern Ihecrisls hoped o ground pelit-
cat evonomy as & scienoe,  ceasder cannaol bielp but notice that their drews-
si0ns of pripperty at e point take a striking facn tnward 3 namative or
diachronic caplanatory mode, whiim—=—s in Hobbes' dismussive example
of “Tantinplay”—time and camulative experionce play essential roles.?
Such aconunis Leeat property eegimes as il they had origing and ax if their
subsequent elements emerged aver time. Locke is nndoubiedly the mest
influenlial of the chizsic propemty theertsts,” and whatever the demands of
seientific explanation, Lockds wied 4 marative aocount in his famous dis-
cuksdy o property in the Gecd Tregfie of Goocrrmenr, AlQwough the
pars are somewhat scattered, the Yerakiwr clearly unfolds 1 story hae, b
ginning un a pligiteous state of pabure, camying {hroegh the goowing indi-
vidval appropriaticsn of gocds, then proceeding to the development of a
trading mory cconomy, and culminating m fhe cozation of governeoent
to safeguard properiy? Indevd Laxcke's choice of 2 narrative mode js all
the rinre striking becanse e appears (o hayve beep guite indifferent 1o the
fackam accurzcy wf the 5i0cy a5 & penuine histary.®

Alanist o cemvury Jater, $allhan Blacksione launched inlo a quite simi-
lar preudehastory in esplaining property as an insbibulicn wath an erigin
and vvaldion he, boo, dese ribed bluman bwings as beginaing in a sane of
planity, gradually sccurnulating persanal and landed propeniy, and Finalky
erealing government and laws b protect property.” And i nobe pecee
days. the mesdemn économast Harsld Demeetz has chosen to dllusteate his
theairy of property rights by relerence 10 a naceative history of an scohoang
properly reptme among fur-hwnting Indians on the Amedcan contingnt?

Why have these thaarists tacmsd to storytellng o discuss property?
Why have they chonsen o nareative explanatery mode, which oflen di-
verges lran saence and prediction and instead envissam everts as un-
lelding i ways that are, arguably, understangdable only after the fack?
Thai is the swbject of 1hiy sy, ur 3t least i is vave of the subjects. The
larger subjpt-behindsthe-subdect is of course the welation of pripeny o

Fropeeg &5 Slpryhedling a7

stotytelling generally: this ey asks why, in our general discuesions af
wh has what and how properiy gets distributed, we tum te narriteses
e of looking exclusively W scentfe gr predwisve analylic
approaches, In treating that pooblem, the following pages barrow espe-
ially feom parme theory, aarrative theory, and femmist theoy.

The tirst pant of the essay vovles the Classicat theory of proporty and
in particutar idenatifies the Xinds of rational ubliy-mamicoang preferenc
orderings that thus classical theory assumss in odivdualy. The next part
of the essay poses sume practeal difficultyes for the classical theory; if sets
wut 2 vorivs uf houghl experiments on preferenoe ordeeings and identifies
g guile familiar preference nrdenngs that doviawe from e classical
model. These “déviant” poefedonce patterns ars mosl intonesting bcanse
thyey are ot &imply " nabareal™ or “just there' i an assurmed homan ntue:
of rational unhty masimizanue. [nsbead, thay seem b FEquire same post
hu parrabive explanation U how the prelererice holders gat that way:

The third part of tee esiay begos o explain why 3 property ragiome
treecds the chietoncal mode of marcative and storyilng, & mesde (hat secks
12 acoount fer events only afber the fact atwd Ehat seema o assume o certain
freedom among actom Hut s at least somewhat al adds with a logical pre-
dirtive aocount. Thie part uses gamie Yhoory 1o avgnae that the classic prop-
erty theory itsell has a kind ol sxplanatory glitch: for property regimes bo
fungton, saroy of us have to have ether-regamd ing, proference ordenings
Thesse dre preference orderings thal the classical property thoory waounld
not predick and can anly explain poest hoc, thraugh o store.

The laat pact of the vssay oilfsels game theory with feminist theory and
the theory of narrative, Came thoory suggeskd $0me eeasuns why the uhil-
ity-masinizing preference ordecings seem more “nataral” than uthers—
even though everyuna knows that thicre ane lots of nop-whliy-rmasimizing
prreferences out theee in the real waorld, But Rminist theory and fareetive
theary use starpielling rocouneract the smpulses that we soo ingame the-
nay. That is, we use storyteling oo break the spoil of indicidaal manimi-
tiom, evim ameng these o poweebul than we; we tell dales te create a
amfiberiity in which coaperation is possible, Final |y, thar ey petuens to
e mareativaty of classiedd property theory and lTinks the siorvtelling of
classical propery theory oo kind of mocal diseonra; it ireabs narfate g
an exhectabsn (o Lhe hatencr 4 ovarcone a game-thesoetic, wolf-imtar-
axledt “pature” and 1o follow instead the cooperative preferenee ordermgs
1hal & Promee Ty Fogi e Tequines.

1. Feeference Ordenings in the Claggical Analysis of Propeily

Wi often think of properiy as s versim of ffdernend b things: 1 hawve
a right t0 this thing or thail * In a oy sophisticn led vessuon of propety, of
LOUTSE, Wi Sne propery a8 a waly of defimog vur relahonsaips with othee
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prople,'” Un such versions, my right to this thing er that isn't about con-
Irpfling the “thing™ s0 much as il is about my nelatiotshp with oo, and
withoeverybody gl in the wurhd: il L have o property right v this thing ar
that. [ ean ket you fram exarcising ary cnmteal gsver it o having any ac-
coss 10 it At dl] That wad Blacksione's benchmark for prisparty ' propecty
was hatjust 2 “sole andd despotic dominion,” byt it was a dominion, that
empovrersd the holder b the “1etal exclusion of tha right of any tdher .
dividual in the univede. "

In fact, shat is the gnrden-varioty econormic vwersion of propeshy: as an
institution, propeny nevodvos arousl the: desine for nesou roes themselves,
but it alsi revodves appnnd the desioe to comtrnd obhers” agoess to those ne
surces, at least when the resources are scacce. O this chassical views, the
stitution of property mediates peoples” comilicting desinss about re-
soarces, and it does so by allocating exchsive sghte. 1F thete were no
propeety Tights in the berey pateh, all of ws would just have e fght all the
tinw for the ferrics. Bul instead, a propenty vegomo atlocansa this part of
the paich ko X aak that pare e ¥ and this (or any other) zllocation ylves
vinch DT 3 sepse of security, so that she invests i cultivating, and tend-
ing the plant—ahich she won't do if she thinks she i@ goang to wind op
havirg to shan: the bernies later with a lat of interloping, loafers - Besides
that, exclusive property Sghts idvntify who has what, making Leades poe-
slblr acteang awners. As 2 regult, everylthuing gers more valuable. Wy ¥ Be-
cause the property Fogime CRCOUTAges Us 10 wark oo th sirces we
have and them I mracks the resuls of our wark, instead of washng hane
and et in bickering and Eghting.

That is a very standard version vf the virfues of propecty. and wilen w
break N dawi, we find several critcal pronts. The hirse point is 1hat de-
sire—1that is. a desire for pesoureci—is a2t the conter of the whole insoby-
tawn oo peopery, Thie second prowil is that in order g0 satisky our desire fior
ECSOLres, we T the capacity 16 shul outothers foom thesas resouregs, ot
lrasn whwn the vesouroes we want lcome scatce. And the third podnt, of
enurse, 15 4hat Py allocating eaclusive cantesl of resalirces toindividnals, a
Property fegimy winds up by satisfying cven mare Fesimes, boratase ib e
duates cvallicls betwesn individuals and smoourages sverpane fo work
amd tradde instead of fighting, thus making possible an even greator sahs-
facilcen of dessres,

Therv is amitizer phemient biddee i this analysis, thowgh: it iz e jdee
that we alresdy know, al beast roughly, lnne people ane going o oeder
thavir dlesires e, ione techencally, theic prafererces shoul themselve: and
athers and abowut thids respeckive dovess b desired resouroe.

What i thirl Undersiood ordenng? Well, it comes ke us, again ke many
of aur miczesting ideag in this apea. iTem the soverlsenth conlury, aod
mest particulatly fzom Mobles ficst and laler Locke Heobhes” major paint
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about human prelerences i thal individuals want o five'! Our desin e
slay alive is just thre, cannipresent and undenanbly; it needs no feether ex-
planatiomn. When push comas 1o showd, FTobbes fhought, we el proder
gur ows lives gver other people’s, ™ and by and Large, we will alsa prefer
our lives over high-fulubin’ cayses, huwever obbe. That s wihy in baite,
tor esample, s Hobbes so succipgtly patit, “There isom one side, or both,
A roaning away"" Locke's twdjor addendumn b this pictone was 10 show
the relevanoe ol property 1o the desine to e, He pointed out that life de-
pends on propetty ina very fomilive sonse; iF one conat Titerally eppm-
pricte ihose berries and Iruits, one will simply dac™

And i arguisitivencss. the desive 1o have property, 1 “just twre™ too,
atzouniversal and ampipreen, Thus one can always predict o huntan de-
sire to have Hhuirgs for oine's sel ar, Az somwe say mare recently, the human
propensity bo be o selbinterested, rational wtility maximizer ™ This pro-
pensity is just a kivnd of fact of |ife, oo the eighteenth-century political
economlisk: inok it for granted, rewecting as unrealistic e garlics conlenn-
naticns of acquisiivemess. They atemmptind instead o carry forward the
Tiew scamer of palitical economy on the Brm ground of imeducibb: selfin-
tiresd, and indeed they tned down, the languape of “avarice ™ inta that of
1he mome benign ‘interest,™ ™

tncdeed, il wre do take theae prefeoences fue by and Seouisition as gi-
ens, thencoonomics can make a bid b be s kind oliogical science for poli-
tics and law. With these preferences understood, wie can sersibly talk
abuut howy (he law gives people incemtives Lo da thig !hir'l.g and that, and
wr can maeipulibe future welfars by institu ionalizing the praper ex ante
approachen. ! Shifts of entéitlements beosme prodictable o, because we
know b people order theit preferences, winh thal knovloge, we can
povdut their respopses and moves wnader difEemeat stiabes of arfairs.

That is what modern neaclasgical economisls do, mere or kess taking
thwese utili by-maximiring preference orderdngs for gramded amb weing thean
tov perform some very powerfuland soprhisticated predictions of property-
related bihavior under warying circumstances. For exampla, they make
perecdaerions about the production er consumphuon shifls that fotlow frm
changes i cods, and they may predict something [ike a loweoed prowi-
givkn of Tental omwsing in e wale of wlded lardlord repair coses. ® Undec-
Iying such predections is am idea that pecple prefer miace For thernsel ves
ratbwr thamy less, and that this 'Fr'[nzl'l;'rvencv;' atdering 15 an wreducible face
that necds pao further explanatian—in is just there !

Mote, hewewer, that i we g nof have thal starling polnd of 4 predict-
iahle et ol prefercnoes for “miene” ratker than “lese” then the ways that

ple trade and otherwise shifl their eniiflements will be a itle weind
and papredictable. Thit freans tiat inl2ckng, abeut progerty, and about
the waks pegprle dead witls it, at least somebities we ma ) have to tarm
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poit hes paplamibory approaches 1o supplensent our logiaal pridiction,
That is, we may oaly e able i unclerstand property arcangements

through natksbve discourses fike lterature and history, disonurses that

construct a stary of how things gt to b thet way—a story in which there

WER® Lo chatioes abong the way and in which tringy weene oot reall

prodictable inadvance and did bat Buee to wind vp the way fhay Jid. "
That brisgs miv o (ke next part of this essay.

IL The Humdrum and the Welrd:
of, Fredictalle and Biopredictable Preferences

This pct of the sy questions the idea that amy given prifesgnce apdors
ings are “just there,” an they seem bo be in the standard classical and nea-
claswical eoanomic view. [F suggests indead that even o ane 35 quite sym-
pathebic t3 the classwal view of sell-interest, there are a lob of leftowver
preference ordenings thal waubd n be predicied amd that have to be ax-
flainid im domue way through an after-the-fact story. This sectiom makes
thal paant thyough a secivs of thaought experiments on the ways thal peo-
piv orcer thwiv prederences about Lheir own and atler poople's aroess to
TESIL FOes.

The thonaght exprriments prosont scenarios aboul preference order-
ings in a siluation where there ace twip people {yow and [1 and some Ke-
source X hal both of v deaire, The soenarics presunse Ave posslble out-
Comyes, ko il

o lpetaldol X, and sy de you

e 1 yet pretty miusch X {where “pretiy much'” is something over o
healf of “a k™). ansd s do you

¢ 1getalitle X and so do you

o Igetalolof X, am you get nothing

o [getnvihing, and you get alolof X

Obviously, these outcomes woulyd pag b exhanstive in e real seorld,
bal theéy are eneugh le work with for now. [n each of the fllowshyg ace-
nariog, 1" order iy prefeoenes among these possible oubeomes, begin-
ning with the oulcome that | desire west and moving downward to the
auteome that §oclesice Yeast. Again, there is some madrernatically lasg:
number of ways that people might hne up tse outcemes, butk [ have cho-
sen yik thai aoe perobably familiar 10 mest readers and have given
narmes 5o that they can be identifed mone casily, Hene they anc

Miiztber 3: fohin Dior ([0, This pectoctiy ordinary peeson has 1he fnlloaw-
ing ordering of preferetms:

Priecry ds Storideiling h

Choioe 11 | geta b, you geka b
2 Dpgetalo, you gel sip
1 1 et pretly moch, yow @ pretey meeh
¢ 1zet atinle, you get a itlle
x 1 gt vip, wou g 2o

] sasemns ey Lee yueides compatible with classical propeerky thinking. His ot-
der «af prifererces is based on a kinc of setf-interest that i “just theee.” He
is mwiak tcean 2nd iz happy b have goi gt a 14 of X where thepe is phaty to
b had, bul not if pour share cots into his. And in genueeal, hie basically just
prefers getling more oner grtling less, mo matter what you gen

Mrmber 20 wany of the Mewrtain (KGAL A somewhal mooe competitive
typee crders hus proferences as Jolloys:

Choioe 1: [ get a bot, you gel Mp
¢l et a bat, you geba kol
1 gal predly muck, Yo gel poetly much
1 g alitthe, you got a Tile
1@ zip, vou gt a ol

w1 M

KO is getting a bit slippery. from thee porimd oif wiew of Uhe standacd pr-
dicted proferences. He reverses [ohn [oc's fird and second prefenedes:
he dowst’t prefir the situation of maximuem combined wilicy thoth get a
tot), bt rathee prefers the sibuation wheee he is the anly winner. anll, eco-
nimic prediction might be able v socommodate KON aftee A00, KO is
ju=t like [r insofar as b manimizes his own take and has cdieces always
put gelling pore over getting fese. He just competes a kit mare with the
ather gag. & Littke later, will argue thal with resoect 1o propecly, 112 and
FOM are pretty much identueal.

Mumber 30 Mihce Aforelhowg b (Al This is a naster characher:

Chasee 10 Tgeta lat, you get 7ip
a: 1 pet alittle, you got alitle
5 | gt prely much, vou ged predly much
gi Vel a1, vou gel A lod
u 1 wipy vouwged a bnt

MA i cery slippery MA would eather lise a grea deal thir b tha other
RuY w i1 s preference orderinyg, ix based on keeping the wibwr guy duwi.
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Fie is mot Iooking wery self-inteteated any more, al beast in the nswal scnss.
The teaso 1< dhat b s “clisimgted™ by interporsonal ma e s,

Mutder o Mot for Cawd Citizer), Mom b5 2 more comboctzble Saure,
and arcders her proferences tris way.

Chodce 10 1 get a lot, you get a lot
2 Lget protty much, you gt pretty much
¥ lgetzip, you getalat
4 lgetalot, you get zip
& [getalittle, you get alitdle i)

Imterestngly emonrgh, Bom too s outol ee e o predickion based o self
smnteresi. Her frsl chinjoe s like | D7 (both get a tot). kot slfer thal the pre-
ters that both get a reasdably good deal, and Maereafter she puts the other
poesom first Why would a self-nterested ubiliny maximizer do that? She
wouldn'l. Again, Mom seemns to be distracted by inieepersonal mallens.
But nive, Mome arderings choos highest pmint wility First, 1he nex
highest next, apd w forth As for the quention marks by ¢ and 5 il Moem
E_Ets a lot, maybe she can give you some il she can's doohal, she nught pre-
IOy,

Mumber - Porrow’s Mom (PAG)L She will be the fics! i tell you that her
order of prefererer is:

Choice 10 Lger Zipy you gel alot
r dgetalol, you gelalm
¥ Igetpretiy much, vou gel pretiy musch
4: | zela ]:i1||l".. you gl a fittle
5 [ alol you get mp

FuA is even meore b of Jime whitle s predicted preferonoe ordering of self-
wberedted rnamuerniation. She would rather have the othar perem oz in
lirnt=bout mhe's not completely craey, either, sinoe ber second chisce is to
do well herself, as Iy as other oy does 1o,

Muarber a: P &e This s a kipd ol vataren | eeim;

Chice 6 [ get £0p. vom gt a ot
1. [yt ot you get a linke
Lo Dger prelly much, you get prety mock
4 [peta v, vou yet a lot
5. dgeta ot you g zip

Prwgar oy @ Stetdeling 3

‘Thig chearacheT is oul 1] thee pormvomic predickor s ball park. She id & erirrer
:in:‘_ase af Malice Alsivkhou p_"ht: She wanis b luae: olie warlls ta be Beaten,
rlru[l;lm'l'.ll.:,.' 'I:l].' rit'rl'ﬂl!b!'ld}' rrhi.

S Theesr abe 1T preference orderangs. D wart 1o pauvse hoee a marment i
repiy to somae obyestians, The fir bobpection s tat pleasore (of paint about
rtheers' gAins {07 losées) are 4 part of a persun’s prélerenor ardeings: for
exa mphe, Tvame aboagt you, § alwavs et a lol™ when you da ~oer, this
may be s, Lt it bri vializes thee whole idea of ordening, preferences: getting
a lol would always come fivt, by definition. ™ 5o, 1o priderve the exmng
of ordering nrefenanres about one’ own lake™ in Hese Mwioe-party Situa-
tioms, 1 amt uiing prelerenoe shout ose's sell in 2 namrower fand 1 think
ennme urdinary) sense of what ane gets of Resaunce X

The second and somewhat relnted eljection is that a wbhheanan/eco-
LM peositiom 3% aghostic abut preference orderings; economists can
cunsipuct & demand schedyle for any ordeming, of prefecences. Ferhaps
fhat is 1r0e, ut iF 5o, it means thar econeniigs foses 115 claim o predichive
powveer, a.g. A world of Hit Me's, e would see a hipher demand for
Enod 5 s cosks rise, alfpetung the self-inlerest of John Doe ™ An econnmist
righi be able Vo et the demand sehwtule if e knows the relanve numbers
of Hit Me's, |05, éte_, b that knawledge would have to come from some
athur souree.

Maw | want to retuen b e main argument, YWhich of our prefesence
ederings can e prdicted on the dassas assutnptinns of self-mteresied
masimization? John Doe ceetainly can be, anad King of the Mountain too, if
wiiz assnanie 1hat sell-interesd simply means idifeeence abona athers. Buth
ate masimizmg ther pwn “take” and boh conststenili chogse more over
Tess; proference ordenipge like that are a55umed to be “jusy there,” wrikiwout
any need for further explanation.

Bul how aboul the others? Howewer odd they ade and buwever small
thusit nuantbers, chacactrr with the offbeat and vnpredicted preference or-
decings of Mumbers 3 b 6 do indeed seem b be aroond s, o1 beast n
mawt prople’s reperioine of experience. ] low do we know that? Well, for
o thing, thassas chiracters show up constanlly in aclual narratwees, hath
historical and Ectianal. [n Shakespeare's [oga or Citbon’s Cymimadusg, 16
1ake just bwe Bhustrinus evampios, wee see Pull-blown exammphes of Matioe
Adgpethoupht inall hig vepgeance and spite; menoe 7ecently, we have been
seeing computer hatkems who implant virvses lor uo appareat feasons
gther than pride and mcanness. Mom and (e Gt Cangzon mightl be Less
dramaatic, baak ey dom aee all i et 1 place in beroic novels and Tales; -
o), acgording 1o feminist literamre, the coperative, helpful characler s
really quite cammaon.® Phillip Redh of course told the slory of Partnoy's
hfuir™™ in a way that is readily pecvgnicable by a subsstintial segment of
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the population, and feiinis) lierstaoe has 3 good deal weosay about Hy
Me and aboun victimization generall .

Thetse other characters comtainly make themselves felf ino the law as
well, Flere as im literaluee and history, some ol the most i S LR, ERATTL-
ples rovolve about the Malice Aforelioughl chagactec. In property lav
there is & whole ralvgery of cases abeut prople who build e so-cafed
spite fence; their story Tevelves aboal somwe character whoe goes 1o very
considerable roperise ta wall in a nesghbar s windows o put up some we-
pulsive objecl ly fuin the oiighbor's view of the sunset® An ratnple
from a few years agoinvelved s digappointed Vermont landawner whose
neighbets hlocked hie eHons t0 rezone hus 1ot fir rcde? wse; he decided to
use Lhe property for a papgery imsivad,™ Chrw: neads (o know the story, the
marra bive, b figure out how such paogte gat tha way.

Much sadider are the cases of Hit Me's, the vicHms, The oriminal law is
nowe woeing persens who give away alt they have, even their lives, and ap-
pear comsatently i defer to some others in what seemns i be o kind of pa-
thedoy of cther-regarding bebgvior. Pethaps such pessoms are not very
cermrin ant perhaps their molives sre eaxceedingly ¢omplex, bur their
plight does seem b seberce ar cxtzordinary level of papubar faseination
and puerbaps s lf-companson. ™

The Czooad Citen or Mom 5 another category that shows fap foastantly
in law, and, genecally speaking. the law frifts o encourage her cooperative
behavior. The Liw ablows people 10 sel wp all kinds of cooperative
APFrangmeinly; peopie Can formy soatrass and partperships, hold joint
bank accownbs, and twn prraperty in various fenms of conmemm kentaee.
The: law alse polices cooperabvs decangemonis and disfavors those in
which one perton wvwms 10 take sdvantage of anedher, sven thouwgh the
aclvantage-laking may fall waehin ihe farmal terms of a given agresmani M
Mapeaver, while the law does not generally requlne that anypne assist an-
other vho i5 in trowbbe, of dees recognaze that some people wifl volunteer
avyway and protects thise Cood Samantans Thus i fobu Loc's cineless-
nrsk causes an aqeedend, atwed Mom stops B a5t the victinn, toed law may
ke Jahn Do resparsible for Moo as well s the origimal vicim, v the
thvrary that he shodskd Bave coalized 1hat she wveould iry 1o help™

The point of all this is that legal doctines refect the knowlcdge that

these other preference ardenngs exist; certainly there is 0o monalbthic le
g2l pxpectation thal cveryome will behave as an mdividoal self-interestad
wtitity maximizer. Thie farther point is that all these offbeat peeferency or-
derings supgest an element of indetermrinacy in the wavs that prople wse
propedty, trade i, traogtee st. There is no single ardering of preferenoes in
the real world, a0d everyone kngers it. Even suppasing that most people
are indeed like lohm Do, the rest theatr in 8 kind of vhaos factor that ay
hove udd effects in the waorld of properry-halding.
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What does that pean? 1 tiwans that even if we think the claskical prop-
PR View i5 ey e, we 3oe golng e have foriake somae allowaraes
for addities in the way peaple actually do order their preterences And
that in bum maeang that b way we {is and trae crtitlements is ool {oing
102 b portectly predictable, from a set of maximicng profeaences that ape
“qursh thene” At Weas) some of Be e, in vrdes e figume oot hiwy entitle-
man bs buave shifted and sedtled as they have, we ame going to have tahave
to explain things after the fact, post koo that 5, we are goung to have o
tell a shocy.

111. Martativity and the Froperty Regime

| want b po Aow ta the paitt where the weakness of a single ordeving of
preferences is mast belhrg. Thae point haw to de with the very megime of
properiy iteelf. Bk 10 gol to that poaret, | have v begin with an explanarion
ol & particular kind of propely, that i, common property.

Commaon property 5 a kind of property sysiim thae often emerges
when it is impracticat or evpensive to have indwidudlioed property in a
given reseurce. Fore pxample, it might be aerfully espeesive o oatablish
and police individual nghts to the fish in a large lake, At the saee G,
thougl, 1he stock of fislt 15 & finibe resource, and it maght be tnportand 1o
restrann the lolal “take™ of this pesource, sn that W fishecy doesn’t get
verysey] o Tuined and sa that the figh can oegenerate, What pur
fuahermets have to do, tham, i b agsoe on somc way that they can limi the
tires thev fish or the numbers they take or the way they restock the
lake—er dur somvidhing clse toe protect the figh agamsd deimation,

Mt thit ol Fsheroten row canodt follee the prefrence choice | ge
alot, you gt a lob” and st bot abl the fdhenmen take all the fish they
want, That it the choice of plenty. apd these fish are not inknitely plentiful,
they ape o limited rescures. Bur vhe fishery resource s not casdly divaded
up-arauey; the fishermen ¢ither; it would be most productively comsenved
anid gsed 1f 31l the parties wene simply (o exercise some fopbeatance. And
o they could Be faced with what js soaventionally called the prsonrers’
dilemmna; all partes have to give vp samething Eor the sake of o higher
Jong-termm collechive batad, ok it is nar ab all chgar that they will do s, espes
cialiy sinee vach bhag some individya] motive L cheat on any copserative:
arrangrment. *

By, this comman-propeerty problem creales a modilicatian of the wag
wy can picture the probemne choeices that were awdilable ta oot sarkior
cast of characiers. I we rwle gt the choice of plenty i, "Lt 2 let, you
ek a loa ™y, the remaining sptins [all ko the familia prisoncrs dideinma
square shown in the acoompanying diagran.
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et ciprrile Yol clieat?

f coapiermle LA get poeity much, CHI T et conpy, o gt Josts
Yo gl ey much

I chear () Dgped Lo, pous get zip (O01 et Tinde, youe get lindle

The besl chibce Featn dhe point of view of foint whility massmezation is of
coutse Box (A), where each fisherian conprerates and turtails some of his
fishing far thi sake of preserving the eesouty indefintcly for thi whaole
group. That choice whatld mean that everyone would get pretty moch
vwved 11 tong run, and the tatal fish taker wosld by maximioed because
the umderlyimg resou e wesald s ahle to renew itself. But for gach Reabvrs
ma, 1he smbipidieal’s manirmizing choace would e Box (03 im0 which be
chents while the athes conperaie: thus he would prelor that af] the ot
fallowr the rules and coopesate 1o curtsi! crerfishing, while he “defeces,”
or cheats, and 1akes all be con. But it each fshermar chuoses this Strabegy
uf cheating, the whale system is dewen wevard Box (D), where all partios
chat, and the ol prodect winds op at a rebatively puaoy foeel becanse
the lish are Loo depleted to wgenerate. Thus the “chealing™ choice van
turn a r¢pewable resowroe—a “positivesum” resource where there are
£ALHS (Foun owspe ration—into 20 wasting asse, & “20-gum” resaroe in
which al] individual gaire are at the cxpense of others, and in which the
mesulrer eventually depleees, tothe ulkima ke detriment of 2l the players.

Mow b v review the choies of our casl of chatacters, Hiow wowld
rach character choose, if we pule put the option of planty (7T get a oL, you
gl & 1ot "1 And most important, weuld any of these charachers be able to
Sustain & cogpecalive arrangament and chose the eptimal Bos (A), wiwrne
W TYONE a0ty o gt Uprotty much” but tod the individwal maximam?

First and most impectan, John DGoe and King of the Mountain woutd
nert chaose this cooperative Boa (AL Wlere the option of plenty iz mone,
these two rharacters wonld hawe identical preference ordecisgs I a sibu-
akivw af kenite pr swcarce ressuroes, whip we hawe 1o steike out the prefer-
encedoc cverynne gettin g i bk, wee see for both | EF and KO the fallowing
el g

a1 )| e bats, you get zip

Wz (AL get preltty much, Yoo gt peetty mmach
A1 ATHE et a 1, you ot a Tinle

Wy sBI ] gut Zip, you ger 1oz

When resoutces are bmied, e cooperative management of commnmre
peraapeary 15 v seoond choice for otk [akm Due and Birg of the baunlain.
Instodtd, in (hs sitwateoc aof scarvity, they both hiove thae same ot choige: o
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take “the musbest lastest.” Hence tne standand political economists’ pre-
digtinn, which is based on tlwsw characters. is what is vhen called the frag-
ady 0f the commons: waless restrained by oo tutside compulsion, each
tries b gt the most for hinwel, and in the ensuing sace, 4 cesource that
could be conew-2ble i driven instead boward reination

Maliee Aforethought weoulda't put Bes [A) first enhee. Erri_l-c'mg The op-
tien of plenty oukes oo difiencoce b his [rst choice, which is {13, ™1 gt
lots, youuu get zip." in this he is like John Doc and KO, even thoagh b
neat choives wiould diverpe from theirs, M. Portney wronbdn’t chodse
box { Al cithee: her first choice remaing {Br{7] get =i, you gel 1o1s”), which
ul cracse just eocourages Malice Aforethenghl. And Hit e i e
Portroy’s Marn in putting chaice (B fifst.

The heroirse of the piece, tno, is Mom (or the Guood Cilizen), whea does
net put her dwn well-being apove yours but is not a fool about needless
selfacrificy: either. After the suled-om choice of plenty 1 grs o ok, o
got a lon], ber owst—and now firsl- choice is the conperative ciice [A)
{"F gut pretty much, you get pretty much™). This 35 thee st productice
choice in a world where scarce reseurces have tn be managed coopera:
tively; it is the chgice that totbwars b ke (he limgest irvlividual portion
and inseead maximizes (the paint product.

Mo, here i the kicker. The larger implication of all this is that a peop-
erty regire generally laken as an entlre sysbern, has the sameSLELCILPS 35 )
common propecty ™ This i noat Hable at the farmative stage. Al the
ouser of privabe properry, peupk vk b coopetale 10 o2t up_th& syslemn- -
they haye to get themselves angacied, go-1o the meching s, d!xu:-.'- the up-
ns, gtire ut who gets what andd how the entitlements sill b Fr‘l‘l:.:-h_li‘ﬁ'l-
ed. ¥ Even If fhe property regime is gust & matter Gf custurnary practices
that develop aver time, the partacipants have i couperate 16 1he gxlent of
recognizing and abld|ng by the indicia of vwaetship it Theic customs st
aut* And indecd, even aiter a proparty Tegimde is in place, pu_-up!rr Rane B
respect each other's ndividual enhilemetils sut of coopertive immpul=cs.
becausiat 45 impossible b liwe 3 continuous systém of policing and far pe-
talialion tor chéating. Thus a property swslem depends dt pnz_n]:n!.e.n-al.
stealing, cheating, and sa forl, even when they have the chanee Mt i b
say, all the parlicipants, oo at least 3 gubsiantial aenber of hem, hovy tre
conaperate 1o make a praperly regime work ! ) _

A properly regime, in shut, presupposes a kind of character who s
prrdicted im the standard story about property. And thal, | suggest. o why
the clamsic theories of p-mpl_-rl;:l.' barned Lo nargalive ab Lrucial oS,
particularly in explaining the origin of propeniy regimes, whern: the neei
for cosperation is most obviows, Their naeralive stores allowed them o
slide smoothly over the coaperative gap in their systematic analyies of
self-intereat.
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Cne can soe Lhe poant in the yariows parts of Locke's story about prop-
erty. He starts off with a1ale of peaple it a stake of nature, acquiring natu-
tal producds ke 2ooms and apples through the very labor of gathering
them, then realizing that wwealth could be stored through Noe eollechion of
durabbes [bike nuts and litlle pieces of geld]; aned finally, growing nervous
al tha "'..'er:r' Lnesa fie, Wiy unseoune T eTiprpiVent of Propecty I state of
matwre and joining with othery o eotablish Lhe civil sogiety that will pro-
et evoryare’s hard-eamed property.*

1odd it might thene juining with hers? jost Bow id they form that
givil suciety and 115 government anyway® Who pul in the time anad cliort
of schmouzing and getting 1he spascial oommil lbees bopether and hamner-
img out the leerng? Why didn®t they all st leaf arownd. a5 Yaho Lo
wolld, choosing Box {L] in the hopes that othee seoppbe would do all the
wrganizing work” And il they did let George do i, wha is this CGeorge
chazactar anyway? if thete is o Ceorge, e books an aw ful Lab like Mons or
the Sood Citizen=—anmebrady who would be willing to do seme work for
the sake of 1he commeon good,

Blackstone’s stoty 15 a mipte commgeied nareadive, but it slides aver the
Poind even moee Fasily. Aller a long 1ale about the way in wwhich people
starhicl 10 hokd ontd icreasng o umibers of objpacis lor themselves, as ey
bBevame tome lalented and numencus, he poings out that the “garth, weold
rot produce her lrvits in sufficiont quantites, without the asalstance of
11liage: but Wi woubd be at the pans of tilling i, if another might watch
an opporbunity to seere upor and enpay the product of Wis ssdustey, 20
and laboar ! Here is the very nast sentence: “MNecesaity begat property,
and in order to insuee that property, recourse was had to civil sociedy”’
Arud that's it

Mow wait a minute: if nobody weould be at pains of Gilling wnless they
could capiure the mewvards, why should they b at prins of setting up a
eavil sowty? Why don't Blackalong®s characters sif around waiting for
Lenrge boo?

[n shorl, thete is & gap betwean e kind of selb-ntereatd wdbodul
who reds esslusive propecty to indesce bl bo labare and 1he Kind of indi-
vidual who has (o be there to cTeate, maindain, and prodict & peapeerty re-
gime, The esislence of a property ging 15 300 i He least prediciable
from a ctarting point ol rational setf-interest; and conseguenitly, fram that
perspective, properly needs a rale, adory, 4 prsl e esplanation.

Thuat, | tunh, is o ceason Locke and Blackstone and theit modem-day
SUCCRTROrs ate oo Jorich of wibitg stores whess Hrey balk abkout the ariginoof
property. [tis the story that fills the gap in the classical theory, amd that, a:
Hayden White miglht put it, makes propecty “plausible ™ MNarzrative
pves us a snooth tale of propenty as an instinition that coutd come abwout
through time, eflort, dnd abowy all, cpnperative cheioe:
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t_coperatian, then, is a preference vrdering that the classical property
thedwists wentn't counting on in thecry but that they can’t do without.
And ao they have bo bell s story o erplean it and cely onoour imaginative
reconsiruction from marrative o pamt a plauzible padture about b we
o Hegse proper By rgarmes in thee fBirst place.

V. Rrprise: The “Maturalness™ of Self-Inleres
#nd 1he "Moralneas” of the Property Story

Chuite aside Irerg 11 Ithoughl experimaabs wi have run threugh and quite
aside from the striking coste of the cocperative proderences That we meed
o the dnstilution of property ibeelf, it shuubd be presry obvions that Jehn
Dow's sell-interested preterence orderang v only e ArnoRg a namber of
eptiony, In the real workd, his orderings have to be explained too; they
have o kistory too and need a alory just hke anybody vlse’s, The Critical
Ligal HMudies movenunt bas been arcund fong enough 1o get across e
idea that folin Doe is just anothet siery, it s instead the endless repetition
of {0 “naturalness” that has made us think that s prderences ave “past
1here,” I:'I:t-rr]i.nE w1 foerther L-u].ﬂaml.ﬁm ar macratian 4t

Feminist thearists have made the point in anibwer way: al past Snoe
Carol Gilhgan. and neally for some tirme before, we have realized that
Aom or the Good Oiizen—the canag, cooperabive person gemrally —is
just ms much “there™ as the indiflesent roncooaperatar [obn Doe ¥ Indeed,
feminist theosista have pointed olt thee inportance of urative in armiving,
al prefeoemde choiees: Mom talks Lthings oer and arrives at ner preferemee
crderings through discussion and negotialion—perlups ab hase some-
tinwes becanse she has ditde 1o begin with and bence Jittle capacity o retal-
iab2 against nonchoperaters. Presumably, from Moan's [or Good Citizen
Licorge's] perspective, copperation wiould be the prediclable set of prefer-
ences, while [obhn Doe's sell-interest woutd e Hhwe oo ily, amd Joho Doe
wuuld have to be explained by soma kil of xlory abowt how e pot thai
Lx-L'S

‘.'.v:!lcl- why is cooperation the prefermage ordering that wems o reed the
stoty T Theee is, of corse, the point that o fade so tellingly by coibeal the-
ory and even more 52 by feminisl theory: the dommant slacyneller can
rrgrke hus persition sevrn (o b Ehee matural one ** 1t 35 not oo hard o env-
siom the bland John Doe {of perbaps the maove competitive King of the
Muousttain) as the surrogate for the libecal, the dominastg storyteler and
béne nnice of B Crits, wihile Xatoce Adomthought coubd stancd in for the
patviarch, anether demniating storyteller and nemiesis i feminst theory:
And one shoutd oeite that John Dee, King of e Moontain, and Malioe
Aforethought all have- a disturbing similarily in their pattemns of prefee-
roices. where there i< nol encrugh 1o go 2eqond, where pleniy is ruled ot
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a5 an ontion, each of thewe charascters prefers as a first chodce 1 gee 3 Tot,
vou gt rothing.” Pechap this Is why itis sometieres diflicult tn1ell these
characters apari.

Bt thebe 15 more ta b said about these characters than their identily as
a dominating growp of storywllers. Consider Mom's big problem: sup-
pose that she encounters John Doe, the blandest of thew e
noncooperating charactem. However much she may prefie coopecadive
soluticms, whien she meeks this nemceoprerator, she has s choose belwoen
tuey males she does nat want. Cne of ber chuigea is to be a Hit Me victim,
simee her choice to coopeeabe waold anly mes! fohn Doa’s clvice (o beat,
which would put her in the warst of all possible positions. Eler other
choice is to mimie Jotn Dwe himself by choosing mubeal poscoopern -
tion—but that i3 2 eate that she realizes woubd bead e ooliechive loss,
which she also doss nod want, Thus unbess she s deabing with another
Mom, another cooperator, she is stuck with & choice beiween Bo (Bjar
T the cheoice between cooperating and e great risk of domina tion orof
cheatng and the certainty of the relatve mutualimpevetishment of *1 gt
a hirtle, wow goed a liethe

Arnd that, | would suggest, i% 4 tHE oeaguen wht John D seems [k na-
turr, like something that is “just tere,” while Mom seams t0 necid a patra-
tive. Jobn Do chooses the 3afe mou be, the roote that might head fo the jack-
pat if the opposite number is 4 vooperator/sucker, amd that at keagt lets
hiem el a bitthe Bk 7 B o0het gy is another noncouperative Jkn Doe ¥

But Mom the cooperator takes risks for a fommon good. When it
works, vvierpone i better off, but when it docse't, shee mity Lese hosribly.
And sher imakars you wonder—how did she gt that way? YWhy didn't she
take 1he safe route and cheat, |ike John Dioe? Whe does she hang in theee,
hesping the frog will becomw a prince? What pives her the remee Lo fake o
Fak that the oiher guy might be a covperabor wea! More impartantly, 2% it
|-¢.'|.I|}- A maller of her norve 21 all. m’n;_'.n]}l s1f huwnE ricr allernativies— of us
iny, wmagination in the Face of hopelesstiess, of ereativity when she Bas r
bewerage for relaliaHon? Wil ™ her shiory, digtag

Thies we are back to storykelling. What's snose, we nevd fo consider nat
just the story about Mem bt alto the story Lhat ske hevsf cen el Mom's
storybelling both ¢an crisaie a sense of commanality and can reorder her
audience’s waps oof dealing wilh the world According toetlwe nactatoe Lhe-
orists, the: beller of #he 1aled has a visiore of some kind of commuanity, even
3§ A0 imemly & commnumaly of et The storyteller places Forsebf win toe ao-
demiee vaperioncing the dale; she takes a vlutch of oocurmenocs ansd
through marrative meveals them for her audience s actions, with begin-
nings, middhke, and etds—actions in which the smlivmoe can imagine
themselvies as common parficipants or commeon absetven.™

Propery as Stonyteflemy 41

When Mo rell® uz, “Here o wlue we l:-::lr I:hl.':,'] thid amd boow we {ur
they ) ded i1, she iransforms cvents ino our eaperienced or inagined ao-
tivins and in the preweess dells us who we are This is the way the storyteller,
by stracturing the audiencey expetiense and imaginatom, hetps o paro
her audience into 1 mocal commuanite™ Moreover, by giving shape b our
experiente of vvents, e story teler in efed copstrseds pur memeries and
SO IWGRSS, 50 that we can draw g Bis e shock i thee fbope. In thils
semme, nratives change cur minds and give Us 3N OPPOTIWRILY e rocon-
sider ond neorcher ot approsch eevints. We cam mecolloct theon as actions
tahen and et taken, amd act ditferently in the future, instead of endlessly
mpeatimg sorme (ermilae, repelaitive, wnd predictabde response, as rosche
tespornd do gravidy

Fethaps this is what bMom is alming al: narative thenry coincides with
Feminist thegry in Sugpesting that preferenoe arderings don't just come
out of nowhere. They may be constructs of narrative and negotsdting and
may change over e, as v diges! the stores of the places that our pref-
erences bave el s, or may ledd ws in B futuee, oodess vee @t to Jead
Ehweart arsdeadd.

Thus as the feminist theanist Kebin Yeest has pointed cut—though in
s hal diflopept ferens—aarrstbve glves Mom a way to get foban Poe ta
exescise 4 little imagination ond get him 1o 1ake 8 chance o cooperating,
tosy, For the sake of 4 larger poesd She can bell hime a stary, she candet him
ko 1lsat Ihings don't have o be the way they are] she can pul logetlwr
narzative to showr how it fecls to be in the other guy’s shoes and how it is
that muteal frust aned conperative offorts are not only possible but prefera-
Ble Feom everyane’s point of view. ™ T fact, ther 15 evin  shory abot this
storvielling endeavor, in a4 way: i s thee tale of Scheherazade, Bul aven
Ihatixq parieglacly Bauntwg story-nl-sloryhelling. s B ca prh v Sche-
herasade had ro weapons bub her wils, and her tale suggests that
storvlelling may brgn in weakiwess, telivng 1akos fo power.

[erhaps now we con Like anather guens ot why Lol and Blackstonm:
ared thedr suecessoTs have Al 1old those siren falos about propedy, 100
Their thwsaretical scli-iicpest ad 2 fatal wea kness howe when itcame lo oy
tablishang a propesty rogine. Butif their tales could just got us john Does
over the hump of pur conservative, unimagimative, play-i-safe s f-tnier-
ext, ey muight get us o establish propeety pegamees; Wiy ovight ged ny to
rcegniae thatif e all respecd cach other s claims, we can encouTage ey
eryarie b gxpsend [abur om B eenaurces of the world, aenl wee slF wil] bae
berker off i the ey

And onay b dhat iz the real sty abswut why they told 1hose stories ansd
why theie sureessors continue B Wl et They mtdy biwee been cight or
wEong in their argumeent that propeety impreves 1the Tat of humankingd;
and their st fldes of pospotty s cooperative oFigits may well bave
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stighted the emoliopal context im which coopsrabion takes plaee."" But
thur tabes anc moral ones all the same, jus! as much as Aesop's fables,
speaking to apud donstitubiog, o kind of moral community and wrging that
cammunily fo change ifs ways.
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FART TWOQ

Wealth and Community,
Then and Now

In tfue bw'o 0553V i1 this part, Hocale some moderm poopetty issues in e
hi_r.iﬂr}' b palitical insbibubiome ef the Atlanthig wenld, and Tillustrate the
histondal reladivity of sur standard snderstanding of property as anonstL-
katrom B enhanoe woralth, I the essay “ Takings' and 1he Practices of
Propecty,” 1 consider a modern constitubiomal issue; in o doing T oonbrast
the w ealTh-enancing vsion of propeny witis Fhe wdeas of an earlier hime-
a time in whith propoiy was thought to be a amwans to foster and recog-
e “propriety,” m the sense of 2 “proper " ordering of social and polilecal
L Fym.

With the sevomd essay, “Ancen Conshtutian' U lurn b0 an example
from the Amperican past, that is, the Antilederalist uenterstanding nf the
"proper ™ palitical order, including properte’s place within it [ pursue
this seemingly archaic undeoitanding f “vivie republican™ order and its
critigue of rurrently maitsteeam ideas: 1 then follow vie Antifederalust
tracks a4 they conlinue to cross our palitical paths, especiably in madern
local government im e Lnited Stancs.

i
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"Takings” and the Practices
of Property: Property as Wealth,
Property as "Propriety”

Inivaduction

Ameng, the problems of the snodem bave of property. a certaln group of is-
sues Musl place Righ on slmost any ranking: theese that ane collectively
kneivn as the “takings" issue. Takbgs probleens swirl argund the begine
macy of govornmental regulation of mndivsduwatly keld progecty, partwu-
lacy whers a regulation affocts the intaresis claimed by une or 3 small
number of property holders. Lnader sorme circumstances, it is sabd, gov-
eramental regulation may leginmately limitor ghanne] the owner s v of
property; but under other circurmstances [Femay st do s gnbess B gow

ernnunt buys and pays for the privale raghts sllected by the eognlation. It
i= The [atber o1 of circumstances thatl agitates the voluminous case law of
ta.hmEi i which rours Alempl to Aufinge junst wihity n Em'l,-mrn-ent.ﬂ Acs
tiewn turms a5 if From De. Jokyll inie Mre. Hyde, fronsy fegetirnale regalabion
on thee nme haod inte illegitimate, uncompensaled taking of private prop-
erty on1 the other.

Scholans have joined judges in rpilling 2 great deal of ink ow er Lakings,
with whal samigames seems o be maddeningiy Title cohezence.' Tart of
the ceason may be thet the 1akinga ssaoe maskes o bogically prior question
eof zome difficalev: [hae iz, v ocder b say wher povermmental a¢hon
“akes” SOMREOOe's PEOPerly, we Usl e somme idea absk wehar tighis
are included in propeny im the Girst place. Withoul such an undetlvieg
idea, wir cannnl really 1ol what measwoes rmght oven alfect individual

The prugind | werrain al b esaay appraned no SO 22 3-247 20 1) Repeineed by pre
il o AL L

17
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property nyhis, whethee for good of il and certainly we camnod tell wivt
wimald gount as compensation lor any il eflocts on property tights.

Thi= peant is amply illusteabed in 2 auwmber of examphes foom well-
kenwrvn takings 3w, particularly in the defenses that governmenta | bodies
Al WD S0Imisane I."'hﬂl’_E_E'E. Thae 3 E:iﬂ_'n. :Egulutu'ﬂ takes 'Flr'l"n'alt* prop-
crty. For example, ore commen governmenial defensae s the argumeni
truat the regulation merely prevents NUSANOTS: Your peoperty idnod taken,
this reascmicng gesrs, of the pogulation in gueshion mercly prevents you
from perpetrating a nuisange. The idea here is that wour property right
never included thee alosanoe activly in b rst place, and Fewce vou have
had novhing taken through (the Tegulation. A secomd tadibonal takings
deferse ricites the govemmental purposs ol cestraining coomaepoly: youT
prooperty 18 nol Laken U 3 regulation sumiply imgeoses some cestraings on the
refuras from your monopely enterprise and irstead Limits yom 1o o nsa-
sonable cetur oo youf investrierl.) The thegey of this defense is (hat vour
priperty fights never includied a vight 10 charge moncpoly prices, which
give vou extracrdinarly high retums at the cotsumsens’ expende, s thus
naatbing witha yout property right is disturbed by the regulaticn regusr-
Uy rensomable rates.

There are mere takings delenses, and 1 will come back by some of them
later in this essay. Al of therm raise further questions, but the s pecilic ways
that thesy defences app wead, followsed, ar :I'Ei’E"I.'tI:"Ii 35 reat bl p-l:‘.li.r'lt. The
pirint is thiat these defenzes show thatin a very practical way, takdngs purs-
prudenoe depents on somye wnderlying conceplion of what your property
rights entitle you to have and whal they do not. Yau cam only claim that
you should be comnpensa byl For adverse elfocts ko something that is within
vour property right. Cme might start, e, with the question, What
“tahes™ your property? Bun semply by looking al some cases, one quickly
armives at ¢ more general question, namely, Whan does v propenty righ
rwhomdst

But Heen 10 answer this second guestvm, we have to ask o thed and
even larger vne; what ace w trying o aogomplish eith o propesty regine?
L woe krupwr the answver ko this mast general queslieon about property, s
can begin to unclsrdaned what vae inchode by propey aod whe, and what
we ave it and why, and thus whal kinds of gowemnmental pcbons we
doem to take proprecty and why we so deem them, Though tuese guess
buns learly invod ve issues of theoty, they are also intersely pracical; and
practice itsedf should yacld seme informataoe abeut which thetoe or thee-
fien best inform our gerezal s iviom of property

In thiy essay 1 am going (o appeozch thas most general guestion—that
is, what o an brying to accomplish with o prupery regimae— by oilect-
g on At inhereanng teeoretical approach pat faenh by dhe jurisprodenoe
scholar Seprbien Matder Whole his apprsiel s proasoca bive acd informa-

"Takrigs” ard ehe trachioe of Fropemy &f

tive, | think that it bypasses cerlain comceptiors that in fact have been
bRt itpmartand bor ol historic property practices. What ] am going to do
i tr contbeast bunzer s propeny theory to ben ather conceptinns of peogp-
ity mach of which sevas ta rone 1o have had eongiderably greater impact
on the thungs we hate keaily had in mind in dealing with praoperty

But first, Munzer: in a zangle pilhy article, Munces summarizes the ap-
plicability to takings vl a genecal typology of peoperty ihat he has deval-
cped at bemigth in b Book. A Theory of Property.! On that ieoey, propeny
can be undierstood on the bagds of three pringiples that give it direction.
Thiese principles dre {a) preferrnoe satisfaonon (that is, 3 combuoiesgd ver-
sien of effvimncy and ubility), tb) justice and equality, and o) desers. Ac
railing o Mureer, these thres principles are pluenlisne in 1he sense that
N o priaiple can be reduced o any of the others® Bur iy cwn view 13
that these prificaples 3o ot tecessa iy plucealsdc ot all, and de reawns
Beug uy back b the etucial issue  the purposes a property regime s sup-
posed ta serve

Munzee s prenciples certanly ok divergent viwsggh, Wy then might
Ihey oot be pluralist—rthar is, how could any one Teduce to any af the
othees? Crw hint is that vhe prineiph Munzer calls “prefopence satislac-
tipn” cemes first o his rvpotogys on a closer ook, il i entirely pessible o
di semething thal Mutirer himself does nat do, that is, b coneinwct a wnj-
lary meade] Within which his second principle (justice] and third prindple
(degect) are éabrely reduced bo the first and al]-poweclal principle of pret-
erenoe sabisfactor. That model of 2 property reginme is very famllar o thye
cunkt of modem pracHos: and Ln fact ghoeld already ba Tamiliar o read-
ers of {his book. I outlines & propenty regime whuee domansting concern
i= penerally the enhancmrwnr af lofal social wealth, Bacawss that is what
preference satisfaction is alk about. Indeed. nod ondy i ot possible 4o con-
strud A wnitary prefembce-sitishong of w{'allh-rnhan-:'i.ng mialel out of
the theee principies, it iz almost ditficult to moid doing 2o, given the pover
and daominance of this LaniliaTt cunwpl,i,-l:.n ik pn'upl:n}-'-;. rvibe b oUt perach -
cal paditical eeonomy,

All 1he zame. b vwealih-enbancing or prelerence-salisfring concep-
tican ol propeely is not Che anly oter availablo o e ¥Western hiskornical tea-
dition; Wlwre is another and far ohdee waditicmal vision of propery az 2
prochical sodialinstitution On thos oradiional podenstanding, the fwplicit
aim uf ilee pnsitutiom of propaerty is o seoure Lovack person that which is
“proper” i him or ke, in relabon bo each person’s role in Hreog cormiezane
wealib.

This eseay will aut ine these beoo visions of the plrpoees of propety, vi-
sions 1 believe have had o subatantial impact o propesty practioe. wdr
begin by discusaing thi domminating, wealth-enhancing or preference-sat-
istving view and will do s by arguing thal on this approack, Muszers
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theer prinaples are not negeszanly pluralistic ko can rather be subsumed
easily inle this single cluster of moral and political idvas. | will then reach
back lo the alder but far ks sysbematically articolated vision of property
a5 "proprieny " —secuning 1o each (he entillements “proper  to That per-
s il

Wi argumient will be thal there is aidesd 3 plueallsny ifefenn o oure
property practices. but if does nod derive Fram any inevitable clash of e
proferenee satisfacton prindi phe with cither the princophe of justice or the
pririple of desert. fnalead the real plusalisn—whe indied consiant s
refuels our endless discussons of takings—detives from the very dispa-
rate overall conceptons of property teat kave historically informed our
Jurisprudential prachioes. (rr ststem @ plumlishe becansg we e o
dominant, preference-satistying pracheal understanding of property, but
it is subpet 1o constant albeit often ilf-a rticulated inersions from thw radi-
tional, quite divergenl understanding of property as “propriety.”

I. Property as Prebrrence Salisfaction

I'referrrce satisfiction can vasily be taken as a gorl of 0 propeety oegimee:
indeed, most coodemn eevmomig theprisid poos or thal goal. Bar i oes
waorthwhile to look desely at the means by which a propery regi me i
thought 1 maximize preferenos satisfaczon, When we do s, we motwe
that Munwr's other principhes for shaping o propeety regime—that is, jus-
tive o the pne hand and desert on dhe iAbeer need meod be lepencent
cowabainks o peelerends satisfaction al all. Rather, they fit quite neally
inta the cverall versiom of proper(y 4x an instibation that, ficst and fore-
most, i kimizes the satisfaction of prefetences by masimizing wealth.

Maximizing Preferemce-Satisfactions

Hurr dawes the mhaxi nuzation of preference satislaction occur in a propoety
reyrene? Chne approach—arhods seeme to be shatod by a sumrning, nun-
ber ol propecty scholard—books af theer wecerdd 35 iF H coneained 4 lagge bul
finite numbser of good things, a kind of fived bag ol goodies whose boval 15
rt mwch affected by the rules of alloeation.” Taking this fined -bag view
for a Tiument, if one weee 1o oy to Jisttibute the contents so a5 10 mani
mizr poeference satisfaction, then presumably the object would be fo
divey e the guwedies in g way 1hal mest people like or ag o0 st poefer in
the ageregate tn allemmative divyying-op scheoes. Thuos, far example, all
e almuosr Al eher vy besars would 2o to the toddlers, whercas all the
Alfa Rarnens g ld gk my tr|cder hrolBer and o otbiers of like choraceoe
who have proved their desied dulermania owcer e years. Perfaps, oo,
the strevts and wilderness ateas might go be 1he generat publuc (sinco auwst
people might prefer their common owoershipl. but presumably clothes
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Arud ciglwes wonld .‘\.‘la:.r 14" ]jnv:ll:l._' 15 ﬁl"r:sh:i]'r_. suppl_'rsi ng FHAE st FH":;'F]E
woltd rather own those items individually' Naturally, given that any
worcld is Tikely be contain sameone ke Richard Epsiein aloog with John
Eawls, ane can imagine that there would be some dlsagreerments about
whether cortdan iemes should be public oe private, just 29 thens would be
some dizagreements, within the private sphere, about who gets the Alfa
car and who fets the Crmega watch, nol to speak of Eelta Airlines, But
oo wit dectde gy izawes, thar g, aboul which thoigs eee wouldd eather
bave in which hands, our fixed-bag property regime would allempt to
i xi mede preferenees Dy gettivyg ihe appeoprlate things oe the relevart
hands and then calling the results “property rights.”

This approach can b Fairly quickly dispateinsd, and m <imply becauss
it is crazily optimistic about our colloclive poweets sf judgment aboue
other peoples” prefeoemws, which of course o8 is. The teuch pope ampor-
1and redson it can be dispatched is that 5t matirely nugses the classic eoo-
Aomi point about property’s Toke in masimiving poefetonoe satisfacionm.
(Om the clamaie view, 3 property megime 't thece jeut o divey wp the con-
tents of the bag (hough it does that ook it s supposad to make the bag
Fixzer armd pul onaee tRings ik

I low does docs 4 property regime o that? ¥Well, to get some fdea, we
CAIt CLmpaT 3 PrOpcety cegme o d monproperbized cornanctis, Let's sup-
puse somee herry patch is am unowned commons According be the classic
vitvw, the patch will be zll fight so long as ther: are a lot of berres and only
a ferw berrycalegs. " But omior the berry-gaters got auewrous enough, ihey
start compeling, and they are likely to get into conflicts about whe gets
haw many birries. Thir competilivesssis of cour s are big, eason why
it 5 crazy b0 be avetly optimisfic about our abilibes ©o calculate just-so
shares whed Tesnarces o e finike.

But of couwrse (hete is much mone 10 the classic stoty. while everyone is
grabhing and fighting over the bermes, nobaody cultivates any berry
bushes. The while patch is depleted and trarpled feom our mad grab,
and everybody is worse oit, Bul let's muppose we have enough sense to in-
stitube a pegime of propenly nphis—tay ind ividual property righls—Ffos
the patch. what happens mow? Wiedl, first of all, people stop fighting over
thwr bertwss. The oew praperty regane hos allocated the patch, or parts of
ine palely, 10 o feTom or anakveT —labor is a peod odaim, bot gt Teally
doest’t tnatter swhe, just 50 bomg as everyane knows whe bas what Wher
everyone kanows that, they all slop washng fewgueges on grabbong amd
I'i.E]'ul:inF,ﬂr "n-n!y_'c]-cinﬂ.." A% Thas sl 11[..:4;til..'|.l::|.' 1% LW [i.l!lil'li.l'lﬂil_hl}' -:!ﬂaiE-
nated ! Serond, individual owners are now secure i ineir Tite cormers of
thee Batr palch, and 1his gecuridy encoutages el tn labor on his oF hee
comer o make i mote prodective. Finally, sinoe evervane knows scho has
what, the various ownera cat frade Bermes, of even whale bemmyr patches,
< that the opw: whir ralues the Berries or the berey patohis the mast winds
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up with them. 1Tow does that person show 1hat she wants the bernes the
micastF The cleaest zigmal shee can give s ihat she offers the most for tem,
that is, the most acorns of siraw hats or tonls o whatever ¢1se her Tabor
and foresaght have abloweld ber to accuamulale,

S0 the upshoed of all this is that a property poegine MaxrnPes prefeee e
sabisfaction nod just by Jiveving up resources, but by making resources
more vrluabie. The property regime creates a bigger bag, Becawsi in & prbp-
oty regaine, (3] e aren’t washng e and enecgy on lighting: (b] we are
bugily irvealing that time and energy imn our cwn resounoss and thus mak.-
ing them more valuable, kmpwong that we wall get the rewands; and (o] we
can trade the posducts of vue efforts; thal o, we care make a seaoth set of
Pareno-superior moves, wherthy everybody is belter off just because we
all Eel e 1'I1':ngs wir weank the mesk, We Jdontt peged :.-Dm5“'|:r|:ld_'!." alae o adlo-
cate finite sets of things to us=rindeed, we are befler oll making our opwn
degsjons, because ane of {the decisions thal we jmake i5 the decision to
work harder o gel more of swhat we wan by trading with odhers

All this means tha! available ceaonrees themaelves are oot findie o
value: ey grow moe valuable bevause we put our ellorts into ibem
And why do we put cur efforts inta them T Because we have preper by in the
resrureE s aned in theidr prosducis Inoa property tagamc, we are better olf -
CAusE Property rights encourage us toenhance resowroes instead of dissi-
pating them and because we can make gans shecerly Foen trading things
wrys have for odher things we want sven Thore.

By tha way, thera are more public roads and other publ goeds in a
property regime, foo. Some rescunces ate mendd crondmically peod ueed
aml managed on 3 [arge seale, and because of these scake ioonomies. they
ara best allocated bo joirt comtrol tather ihan o odividvals. In & oerell-oiled
properhy machine, thes: kinds of producia will wend wp as point property
af some sort—perhaps family property or corpnrate proporty. o7 perhaps
tunicipal or state ot even nati¢nal property. but we abould node Lhat this
joint ot public allaation als evpands {he dotal bag of goodies, because
thege kinds of mesources are most produchyve o saimt kisd of mulbipts
W eTSIE,

The newed for larger-scale managemment, incidentally, is 0 standaed Tes
som ior the pover of eminent domdin in goe law, and (had need provides 3
well-knawn gxample of a imitation on indendual property tghts Your
property dovs pot include the right to £xtort a hold pak poce foe propaety
that g most productiviely managed by the public. Hence you may have o
sell yur property o the public an the dair market value of it peivite oae,
ardd wou dem’t get compenaated for any addional monopoly price you
mighl alberwise have charged the public '

Ornee again, then, this is e standard but very povaetfol story aboul
propeiiy ag a prefeoeme-satisfing insttution. According o that story, a
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provpserly regime satisfies preferenocs nok by devvying up a finite bag of ee-
surces bul rather by encouraging twhawior that enhaices rosources’
walue, Mutking b bodal Baga widle e Bagguer and moee diverss,

Weth tbat, [ wili barn bz the second and third prinsples that duneer o-
cales in pripecty rUgime, namel:,-, jusHo and Jesere. Munasr hiorselF
supsests that these principles act as pluralistic constraines on preferencs
satinfaction My own vl is that these principles do nat secessatily imply
anything |:||||ru.|i:.|:it.' ar e:l:ln'_-:l'rain.i.r'lg At All, in thee meivae Ehial 'L5|1|:!,.' are in
sorhg waY inconvpalible with a preierence-sabhshyving understanding of a
property regam, Om the contrary, they tit quite bandily with a property
regirmc w hoor parpese i soem as Hhe satistaction of peefergnoes.

Juitice or Fodrress

MunreT means L"f “jastice” a dantrbutaoaal cemsbraine on PropeTiy cmvmer-
ship, which is evident in his calimg the principle “justice and equatbily.”
Bur he dires nob mean eqedliy actoss the board. Instezd he lakes his ooy
from Lhe best-known exposition of “justice as faimess,” that is, lohr
Rawls' Theory of fistice '™ Munrer too, gererally lollewing by Bavylsian
tradition, treats the principle af pustice 2% 3 hnet that requices ot fat-out
cyuatity of hiddargs and matead only a certain oimirnune sed of bakdings,
byt tham cany be taken togudher with some acceplable level of in[‘qu:]lit_l,-'.“

But this understarsding of justice (o fairness) s not diffcwlt b0 jushiy
o preference satislaction growmls and hence docs md pugesarily con-
strain «f ronflet weth a preference sehsfachoy principle. B all Falls e
place o oo suppuses 4 dieninishing marginat uhliy of wealth. Mow, that
i5 & controversial supposition, bud il is at least reasonably plausible that an
additional dollar wonld be wortin more to a poor person than i a wealthy
ore. Some of the classic scoromic thinkers, |ike Alfred Marshali, thoupght
so, amd the idea may be imphcil in oo praduated ineome rax ag well,™
Again, thiv view is not uncontrovemsial, bag ol we poocgt 0 al deast ype-
thetically, tem some wealth fransios foom the rich 1 the pocr—ia bring
the poof Up 40 ar apptoptabe mindrue—wall o cimizae the tolal aneount
of preterence satisfactivn, since the poor get more satisfaction (han the
Fsh qaut of the same rosources

Ch the her hand, theee is 2 poeference satisiaction limitatien on such
Lransfors. That is. we wouldnt want to take s much from the dch that
H‘Ll‘.'}' 39-1' o x:rl_lr.ﬂgcd Akt jnl.-'E':tI!lr'IH. ff'rhr'].' da &et I:I_L‘Fd:'l_'rl]r.'lﬂl.?-d. 11y the
toakal h\:ls ol E-:mdu-h slwenles Gewn BeUeh; 11t s, 38 shoAembes e varn s vear-
taibed by the incremental satistactiors of the poor.

W should note thal tris point ties in with the idea of “demoralization
oot that Frank Michelman developed from the catlior work of Jeremy
Bertuaen.* The sdea is that i tich people (or any ather poonlke, really ] have
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ten many of their earmings Tedistributed, they will get discouraged, and
ubtemately tRey will quet warking. Why will Ehey oot discouaragsd and
guit? Tt Basic reasan o that tholr espectatians ate vialated—that i, their
eapecialiors of keepicg the things that they invested ip and worked on.
Whett thise espeelations tome te naught, they get depressed, and 50 do
thhers ke them, whe would otherwise be toiling happily asay withouwt
gloomy thoughts ol possible takings. This is of course another major way
o ‘I'|1|r|ki_'r|ﬁ aboog] j'I.-IE'I'.il.Tl‘! r fﬂ'i:'ruh.l’.:’-—ﬁl.‘lht’!ld}r Fll.'|||.'i. the ELg oiut From UT-
der you.

Bul nodecr That il s ihe property Friee that givies people those exprcia.
titr 10 the first place, and 3 does so for ontitandn reasons.” We call cer-
Eain things “propecty rghts” and foster the expectalion that owimers can
conrtrod and enguy the things bey havwe wnrked far in ordee b encoyrage
both rich and poor 10 invest the labor, fime, enetgy, and elforr thar will
make resounrces more valuobte and the 1otal bag bigger. To go back to the
ta karggy pss0e, compemaation oo 100] we wse b Y o neduge ther dente-
alization atbrndand upen public lakings of private property, and (hes fak-
ings compensation (o0 has 2 atilitzrian fumchon.

Biee as Frank Michelenan saw, oy fairmeas and wkililamag congader anons
Tead in e same direchor ™ It would be easy erough to imagine corsclves
living upder & yuite different s of expectations. For example, we miglt
expect thal any tinee an individual acquired a significant anvcuret of any-
thlng, bee o she would have to give L alb up, ina sett of znondeen-day, cblig-
anuty potlatch 1w lived under such o spstem, nobody woukd have ber
eapectations viokhd when her things woene comfiscated, and the system
would not be unfair or unjustin the sense of bail-and-switch or pulling the
cug cut frome under the eizenmy Ind ividuais imosach a system wouldn’
get demoralized aboul the canfiscation of their investonenis, Thiy jush
wenankd 't inwvest effort and energy im the: first phaoe, which of vou rse wew|d
rredn that the system would Be likely 10 prsduce a considerabdy smaller
total bag af reseuroes and goods. But accerding to the classic property the-
arey, thal pegult as dhe dipect opposibeof the oatconig we ek ioa poapetly
regime That is why we have what we call “fait'” or “just” compensation
for takinga of property—so thal mane inveniments will be prade and anore
apgregate preferenoes will wind wp being watished. ™

In shor, il is prethy edsy W sew thal our cancopts of stice of farness
arg nm necessacily constraings oo o proferenor maxkmization veesion of
property butran easely Ise seen a4 o patd of the very serae moral and politi-
cal universe We contd rasaly lock at thess justor or faimess considier
dtions 45 elemients ina unified overall dosign: Hhe overall Jezsign is that the
property egime 2ims at encuuraging investrient and enterprise, and wlbi-
matelv at getting mope preference s 3atsficd, sinoe the behaviar that is en.
ciruragaed creales a baggor bag of neore valuablbe things.
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Drrert

The third principle [ Munzer®s e, desedl, is maia by aioisd af reward to
labur, ™ but this is even casicr o justity on preference satisfaclion grcmils.
The reward ta fabor s an obvions corollary to & property Tegime that 1re.
kY LR oo I!hu-l:laH 11I'glh'rd:|r'£ l'l_',' e"‘:h:'t‘tlur.‘lgi,ng thet i pvestroent ob effor and
lime. We should node, fof example, thal it is Aol jas ooy old Labor that gets
rewarded; nobody ewards anpbody Tor sweepang <areds ift the uewan.
O, the conirary, the Jabor that geis rewarded ds (he kabor that prodoces
pnele or mervices that people wenk. And so the reward o “dessoing™ Ja-
bwae alwn falls anbo bine woth pridererwe satisfation The deservingness Ihal
coursls 15 He labne that resul ks o prisducong, wwhat people want,

In shart. i1 seems entircly possible 1o consircl & veTsion of properiy,
and ol Nakings af proparky, that foclwles ol | three principies in Munsor's
17aes. The: praaneci prlies of prefecence salislagtion, mostioe, amd desert con casily
be gash a5 a smocth ard seamnbess whole—a whele thab oy enbicely doma-
nated by maximizing preferenoe satisfaction.

1t is within the contextof this wiole that GRings conupentatam is exph-
cable. Whent someomes propery o taken lor some worthy public pur-
puse—wemihy, byt Wik, oo tve aederstanding that pehlic managemeni
of cortaln prajects i mone wealth-enhancing than private macagement
would be—we do not depact in the slighlest feoen atallanas consider-
alions whin we compemsake the priviee awned, The owmer is saMmesns
wlwwmas labor and investient it hee pooperty way have provduced highly
desirable fhengs, and we certainly would nob want (o dyscou rage this per-
sor, oF others like her, by remaying the incentives vo make those contribu-
(ioms to the 1atal wealth. You can calf o justice, 3w cam ¢all w desent, you
can call st e ouragement of prefarenac-satislying behaveor they amaun
1o Lhe zame thing,.

By the same token, however, nut all public measunes raise 2 uhilitarian
ocrasien for compensation Mo public body need compensdte 10y awneTs
when it profubies a nusaee; what wee call 2 “nuisapce'” is & wse of peog.
2ty that causes weare harm to e reighbors than good othe owners, and
w don't count it ameny the awreens’ propeniy rights, bcawse o do so
wirk ld give eodimaragrem o weea - issipating, activity. By the samw 1w
ke, e ergulation of monepsnly cegquires reo compenastaon. Why oot ? e
cause st docs nothing for preference satisfackon Lo encaurage maomapaly,
except, perhaps. as a kmeled was Lo encourage innovatots —whose eliarts
o count as propeily vnder ;z antellechi] prpenbys laws, Bet monono-
lints g}nl:r;ll]}- -q:ln.l}" resrct supply ane] 1_'IL.|rED i'.iﬂlu_':' Prives, and thus thq_':.r
risitain rather Lhar E:l.]_}u.'l:l"ll." 1t pr:-!r,-re-n:x- cabisfachan. Al we we iy
rual Ko give Heae doy s ragerent, Inaweed, we regeulate theie cariungs
o souae eabe thal wonld seem reasomable” 0 a eommoaopalist, so Tha
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manopolistic ventures do redt seeny parileulacly aHraclive. As Lenenticoned
earlice, these kinds of regalation are defencable vnder our stand ard prac-
Heos: i sur Takings law; and onee again, desort and poelerence satizfackian
do rol diverge. Inalead, they ace part of the same steategy. The dominat-
ing paciner in the strategy is preference satislaction; the corceplion of
“desert,” like the cenoopirn ol “justice™ or “{aimess,” is dailored fo en-
cooutage behavipr flat maxtmizes that goal, And, finally, il 4 goal that in-
Eums a great deal of aur modern legal praghioe about propeety- -a greal
deal, but oot all, which brings me Lo Lhe nest tubgect, 3 quite different his.
fonis canceplion of property.

1. Popprerty 2n Fropriety

I b goree through the ways in which property, viewed as & vohwele for
preference satigfaction, subsunes 3 5ot of principhes of justice or Jairmess
ort the ane haed and deserl on the ather. That 1 want 4 e e s oo des
scribe a completely dilferent understanding of & property regime 1t is an
unders.un.dlng Based ona uaki different cmmptiun il waleat Properiy is
govd for. This understanding of property cac aban indlude principles of
jushce and desert, bat they come put quite differently from the ideas of
Justicr ap3cl desert that are incorporated in a prefetence-satisfyung urdr-
standryg of property

What is Ihe purpese of property andes b other undemstanding? The
purpese b5 1a aocord 10 each person of entity swlal ;s “proper” o “appro-
prriate” (o him or her. Indeed, this understanding f propesty hishorically
triade mer 1 mngy dishinction bebween “properte” and “propriety,” and coe
firls the lerminology mixed up bra vory coasideralre degree an historical
teabs. ! And what s “proper' or appropriate, an this visivn of propocy, is
that which 12 jweled to kewp good order im the commonwocalth or body
politic.
Proprerty. Prigmicty, and Goaereamnce
That “preperty” weas the puainstay of “propriedy’’ waes a s Common
understanding betore the sewantesnth and eighteemnth contubes This un-
deestd ncing enntinued, albest in atated form, even afice the preat nevoly:
tapens At the cnd ol the gighteenth century. Cne pady exanmphe i in the
wodk of [Ban Bewhin, o latc-sictcenthceniuny French political ilegris.
Badin was well knestrh i has day and was much quoted on the subject of
SOVETEIgREY, 8N 1550 of gredl awwnent 4 the Bme he woes commondy re-
garded a5 o monarchist akd spokeseman for the able French king FHenry 1.

Wxtre, for all his monarchist pawclivities, nevertheless thought that
properly was o fandamentdl cestraint on morarchee poscer. We feed b
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have propurty, e zaid, fox fle maintenance and rightfwl ordering of fime-
lags; Famnilies i lum werc necessary i the constituent parts of the caen-
momweeaih bald =

This version of property did irH emvision properly asa s of tradeable
and wltimmately berchangeable goods; instead, different kinds of proper y
wrg sssocedbed with dilferent kinds of reles, The farmly property that
Bapchimn was kalking about was altnist verthinly Lired=—and aod pust iy lard,
but rather the specific landboldings associated with and "propet’” (o 2
particulas lacaily, The L itself acknowledged the “propermess” of land-
bwddings 1o specific fBamilics and ineluded & vanicty of restraints on alien-
alion by iricadual Lasily eeonbers, inoeffect treating those imdividuals as
wrustess for succeeding gonerations of twsir familics.®!

Motenves, tna Furopsan tradition stretching hack at beast as tar as
Middie Ages, land was pesociated witl mndes Mes might acquire control
over progetty Lraugh thei o wives and female oelatives. bub wormen theme-
sobves gererally lacked fulk comtm of lncd. Waonwn rather bad property
oty i mavablbes, erbuch meant noney and transient things: even their
lintibed landhaldings woere treated metaphoercally as dwovabbe © li Bact,
Howand Boch, spueaking uf medieval France, has made the point that le-
rmales wewr money: they were bransient beings and the sabyects i Lovily
trades, as Bloch put it, “the kind of property which crculates betwieen
men.” ™ ek Jebo MUY, Wilrfier did ook tepresent “tmmas-able.”™ “real”
property. The only property that cotented 25 peal was land—an attilude
that cottioneed well o thee cighteenth oenbury, when even e propo-
ek of commerce continued 1o discuss trade im feminised berms,

Winat i% 'Furl,'h,.apﬁ. migrad 'i_mpl;rr'laﬁl:_. la.ndn.}wnl;mh'ip_. el iowdised pmpr-r'rj,.-
in general, caevusd with of soane measure of governing auknonity, and {his
authority had notably hicrarchecal characiestivs ™ Indeed, prupeely and
evtnlement formed {he hey element In what the musdemn Critical Legal
Studips proponvats might call the repeaduction of hisrarchy, thaugh (s
phrase would nol have seemwed in any way damming e thise whe ad-
hetod trea traditional vicew, Chane the comtrary, althawghal s diffueall remw
foor wx b0 pevonstruct thee abiiude. property of propriety wasa part ef o
“mental waeld,” as Rkt Temion has stid of prerevolulionary France.
iy which st people assumed that |, inegoality wasz a good Thing, ond
that it confermed tir the bierarhaeal arder buslt st paloere by Coad Fin-
sl " Proporty in thes weonld “properly” consisted inowhabever resouroes
one reeded 10 o one’s part in keeping geed orders and The sorenal omlers
standing uf e der was indeed ierarchoe—in the fagruly, ™ in the mmmed iade
cottmenity ™ in the larger sosy and com memaeealth,™ 0 Bee salural
world, " aned jnn tlye relatipn between e pafocel g dhwe spirituad wortds #

A porson's neopetty fised his location in this hieraochy Thus a monarch
fodd hisown property or the form of the royal dussing; iothenry (though
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the practice was muach athenuated), he shoulsd rot newd o day the subpscts,
#ince the income frum b Jignaing would eeeable himg ax the waditiemalt
phraze put it to "live of hes vwen Tt jldea weas that his royal propecty
weraned 'p:rl:l'l.'il:,lE' kim, Phwe wrberasitbal by exepcise Rus |.'|:‘.‘||.l|“'ll Elvat of eversll
gonernance.” The members of The ooble extate i lum had their awn
lands, i which ey were subrulers or “oo-governars™; and ofher
sabruling orders 2% well had the property they needed 19 maintain proper
arder within thewr respictive jurisdictivns™ For example, municipalities
Ivad therr gwn epdoow reenib, which wperme I'rl:tr'l.-'l?,‘l"t‘l IJ:,.' thar r|,|,]i,|_'|,1:.rr COMPrTae
tioms of the “Burghers™ or “citizens,'" o clags 1hat by 0o nveans inchagded all
the reswdents of 2 given community bab anky s keading metibgrs.? O
shesuld mate dhat this prabternowas browght 4o thw Meve World cikes as wetl;
Hendnk Hareog's Rizgtory of MNew York omiers on fle vity's endowned
Paeperty and its matagement by the ruliyg “eorparation,” and his wack
Mugtrates the patiem associating ponperty with governanee well it the
earty miniteenith cenllury, ®

Elzevrhere i the areas srlonized by Eurmpeans. one finds this same a5-
sociation of propenty with autheriny The Ameocan calenial enterprises,
as well as the East India Company, were initially vrpanized om this princi-
ple: the proprietors and charter holiers acguined not only menepolistic
property rights in their respective colonal enterprises but b te bght
acv duty to govemn the calonial charges and keep dhem i proper ogdes.
Ity & way, preperty merged with authenity in American “clvic repablican”
thinking as well, 2 subjecs to which | retum, shortl y and elaboraie vn more
thorocughly in the ness casay.

Bafore 1the advent of avoders coptralized Aocal ard tapcawcratic vech-
niques, the k] Begrme Eurapean cawnbries, and 1504 Sofewhal lesser vs-
teret their colonies, all had a pelitical organization that anounted o 8 kind
of farfang-oue sysbecn—a systean thal fusod property with “proper” au-
thurity™ Monopodistic geild privilepea gecerned Liepe sepments of the
rounemy—testiles, shoes, metalwork, and on and on. In justification of
Hherir gaclusive privileges, the holders of these monopolies were chapged
with heepang thedr respective cnterprises in “good ordet and eale ™™ In
France, public wtfices, potably jadicial misgrstraons, oould be parchased
and were realed as heredidable property: as such, rhes: magistracte, be
came the foundhng propeeety Jor fhe soecalled nihilibe of the robe that
came to dyminare the French srsiocracy in the eightoenth contury® In
England towr it the same era, oy publc alfices were seon as fnecheld
prrapertion of the officeholders. ! In slwer, in this traditice, All rghbs were
L SOME MESHEE SOEM a5 Property, and pooprerty brosughl with f soene
Figasuro of “propet” Aulhoney, o be exercised ideally as a beost for 1hose
10 whnm one veas fesponiible for goverming,

“Tikemys il e Pracdpoes of Fropetly £1

Mowr Jet me come o a subjoct that bauches an ke theary 1 1akings, In
the theory of governance Uy the Old Regime monarchies, when a raler
prdinary rovenwes failed to cover the eapenses of governarce, the ruler
had 10 45k pis subjects for subsidies, even the king, 11 was said, could ook
iI.EI: take thedr PIOTEIEY O he wishusd, ® But the frepspn was 1.]u||:|: chifiorent
frum the reasons that are given by preference sahsfaction theories. 1t was
mot g0 rouch that conliscations of subjects’ property wouwld distturage
thoir industriousmess bul cather that the things that wers maly the sub-
yerts’ propecty were things that weere praer 1o thorm—proper beeanse 1he
subpects’ prapety enabled them to take their approprinte reles ard 10
beseepr owd urder hrowglonl cach corner of the realm.**

Though eoyal practice deviated fac fram this thrary by the g htesnth
century, parlicularly on the Continent, 3 good deal of lip seTvice was paid
e the moviun thatl the king coutd nol Simply appropriste the subjects
praperty Centainly royal overteaching contioued o be the subject of great
birtermusss, reccimta bion, and évion pebelhon; the Frinch Bevolution itselE
wiod preceded by years of eomplaint from various propenicd classes
abuul royal inroads on their crtillements and “libecties ™

American “Republicanism™ and Property

n America, a version of property as proprieny can be focabed ia an bislote
political mentality that 15 revw much disrussed under the rubrae of “eivig
repulilicapistm.” Repulbhean property was ot s hierarchical as moenar-
ohie propeny was, because it was thought that s 2 republic 1he prople
rule themselvis, and as 3 conseguaence 3 msch broader range of cibcens
neged ol bo have propeely. Monkesquieas writng seppoeried this position,
and althaugh he would never have advecabed sach a thing for menar
echic/ aristocratic France. he nobed that democratic republicy entailed a
much wirder and more equal dispersal of property *° The reason, repeated
agaws doud again i the varly American eepolbilis, was thal property lent ir.
dopendense ko individuals aed that [ndependence enabled therm lo exer.
ci5¢ the autorarwus judgnent aecessary Bor ther commean sell-rule
At the persion: who had Little property nrwhie- -Like iamied wormen
or slaves or children ot madmen—wre excluded fram property awnes-
ahup o principle becaws: wf iheir purported incapacities and “deperadin-
o' republican theory had few qualms aboul excladisg sich pecsons
irom the Iranchise®” Thys republicanizm had itz ewn pyasmud of hiecar-
’:h}'. -:l:l!hl'-l.l.gh per'lupﬂ a wneore Elatbemed cvwe Lhan mooarc by OF aristeocracy,
But the logic wis evervwhere the swme. reling aulhorily enlailecd prog.
wrty, and vice versa, For all aes rhetone of equality, republicanism b di-
vided the populace imo rolers and toled. and the Talers, Vaugh they
tright De cadbed “the people,” wens actually only thess cibiecos whe had
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thw: promerty Revessary o rnake them " indepemfent apd thireby capak e
of party epraling sn governance. ¥

Irshould be serted that in this republican idea 10 properly, 2s i mone T
cher or agistocratic veddqadis, dus all properhy’ was .alii:c. Jelfor<on's
agrcuitutalism stermmed from the view thai landed propuety paricylarl y
fosterad independence, and lefersan was not slon in 1 cerlain republican
unediness about manufactuang and commencts] farms of property®
Commerce entaibs) snterdependence: vae manufachurer o tradir had 1o
epend on another and arutlwr and apother. Thus the property acquired
fromm these aterdependent aclivities was suspect, procisely bvcause it was
HUF AUEICOEMOLs. 1IN 2 way, AMETicAn AZFaT1ans wire ol 50 f2F sernpa s
frows that medieval view fhat Jznd was peogine and real, whils money was
merely traosient, dependent, effem ke, and unshurdy:

We should nibe a5 wel| thar the republican vision of property was more
O less nditferen| o eneouragiog accumulation or aggregale wealth, Re-
publicanisan, like sther “proprielammn” visions, associaed presperty with
govemnance and goosd prder, but repubbican pood onder enlailed a certrin
shurdy equalily amgng those who counted as s0i goverming citizens.
Crriat differences of wealth might corrupt repuatdivan virtue ond were thus
a dpecial maller For tepublcan atarm

Morcaver, in repablicanism as in all propristarian understandings.
governanse and podd order alwayps included a duty af liberality 10 the
larger cummuniry, for the sake of the commen gond ™ For any viricn af
property as propriety, 11 was undirstood that the il fortune of cibers pro-
sented the propectied with 2 duty to axsst, and ook with an occasion 19 re:
vile or shame thase 1t need. Though the practice of generosity and contsi-
barion was certanly subject ko the predictable hmitations of pessonal
cupicily, there was litfle question dhat generssity was a moral and potiti-
cal dduby af the haves bo the have-nits—-v hich was the s me ax saying, of
course, that grnercsity was a duty of theee with authnrety, b these with-
aqut it * Although there were cetlanly cortrary murmmaring. varlier, it
was not wndil The maneteenth century, and the ascendency of 2 preference
nabslying moral aod paliticrl theory, that political thon kees systemabueally
ArgUed against gemerosity 1o (he poor bocause of poletitial weealth-dissi-
pating muentives and effects; a3 David Buweardo was to 25 pross this vicw
peint, reliel 1o the poor should be resizbed bocause it “invites impru-
dence” and enly impoverishes evereome ™

Mistice and Deserr Under Property-as-Propricty

Wwe wore bodake propricly and gond ovdes ax thue obpris uf a PrODErty 18-
picvu it is quile clear that considecations of “juskce A furemiess” and of “des-
ent” would bave different meanings than they dowhere the gual of prop-
By w 1akin a5 the maximicabuon of preference sahsfaction.

“akings ™ i D Prochioes of Pooper by 43

“Justice” on this older unde standing meant having thiat which jz ap-
propriate ke ane's station, as wcll as geeing thae which one’s slation de-
mands. I'roperty in the proprictarian version entailed poveming auther-
Ay iy sorre dymnain; bul Ixcause of that authoriby, propecty was a kind of
trust an well. {30 such ap understanding, i1 would oot Be comgidend un-
jurst oor wn Bz Eo regueest 4 sacrifior Eot the saka of A larger commaunity, oz-
pecially Tt thosy whose propery cutinds bivyood i “peoper™ necd s
or whose properined nide makes them tesponsible for geosd otder in Lhe
cramiAunity ™

Desert™ un they undenstanding would also be based not o wselul la-
basr bul om 13 lus or station: one desences o have et which oo approepris
ate 1o e’ role amd statom, but vod moee and not ess. Wany kinds of
gowcds muight hardly e considerad very fiem property arall, since they had
no conmection with the holder’s role in kecpang proper geder and were
thies merely “acquired” and accidental™ Perhaps connectd with that
vk, ag_grﬂndizfmrrli |;|-|,"_l,-r_|-n|.h ey Slatlian n::ll.l.l."tr'lEl-_'!.' el with CUTFA e im
the cra befgre the greal revolutions, as, for example, in the harsh ireat-
menl o “regrators’ amd hoardess in S1oart Engiand and in calonial Amer-
ica as well ™

This sel of attibudes now seems quile antiquaran, as indeed it is But wae
sl IwsaT s0me echoes, pertia ps most nesibhy in cornection with welfaze
Taw and palicy. O ¢xacnple s Chatles Rewh's fameius arguiment abou
the saius of governmentak benefits a3 proporty: his argument, ammng
other things, is that benrkt peopienss are a part of the kody polilie and as
such have a “rightfel claim™ 1o bold these benefits as properny, so that
thev can mwintain theit “independence™ and participzte in the commen-
wedlth 5 Cass Sunstein has worked some of these themes in his gwen cen-
siderations of wellare law, acad, oot aurprisingly. he has Jdone s with a
mod e thwe republican thewry of sevciteemth-cettuey England and the
early American republic.™

An atiractive feature of the abder wivaw, Bur Sanstein and Eor otbers, s
bt the concegn uf busbeeship that pormeated the ides of pruperty a5
propriely Froperty endowed the haves nat eniy wth righ bat also with
responsabilibes abutl the disposition of property; (heir propetty was
thoirs anly in trust fer family, commuanty, aodd comaumveealih. A much
mune probletuhe feature of this elder viow, for Sunstein and ather civic

ublican revivalses, is of coucas the profoundly hierarebical clacacter
of thee older ways of thinking abaut propecty—a flavie porkaps best cap
tured it ambivalenos nf aur cuniemprany resprotse 8 e plrase ™ no-
blesse pblige.

Despibe thar ambavaleowe, one might well suspoect that & substanikal mo-
wvation 1 oue welfare Taws stems mod <0 much from sophisticared prefer-
ence-maximizing theory —tie supposed declining rmarginal uhlty of
wealth anwd all the rest of li—as From the older comcapton of properly as
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propriety. Maty who suppert wellare way well do so cull of a setuae (hat
puveTty [and perhapm great wealth 1o0) i a kind of disweder in the repkibe
lic, thak i positrer ks should have the eoinnmic mesns b escape this
disorder, aimd (lat our woealthasr citizens bave a duty ta help vt In none
trwagure the senso may be that the discrder of poverty brings scandal zod
disgrace: ko our commungty and that the station ol propserlied persons
obliges thern hrdo Sonv4hing o emaedy the situation.

“Fropriety” in Modrm Property Laaw

At thas podnt 1 will retum to the takings issue and 4o fhe questuion of which
elemeanls in bakings Loty are pluralist and irpedocible and whicl are naat [
SOCmS Lo wr Hhat the genuinely pluralistic chazacter of our takngs Law
stems Brgwm its pedloction of two complete bot diffecent ideas about sehat
propetly it gosod fur. Tie: first and deminating idea casts property a5 an
CeTgine for the maximizaion of prefeneeoy saniddactions; the second, now a
weaker but shill very stubbon Ldea, casis property as the vehice for pre
priety wndd checent pood order.

The preferese-atishying vision ol property is soconmat thal its arg-
manls and ks dakimgs applicanion: seem alowst self-evident. Ruhard
Epatein's book Tekimgs rans through thede argurents with coptident facils
ity Tha drgumenits Teally Teduor to ome: thal unconpensated redistribo-
foes violale Ww yery purpose of & property Tegime, namely to increase
the stee of the bag of goods or, a3 Epstein puts il, the size of the pie =

But property in the seeond sensc, that ts, property as propriety, as the
toundation of dec-ney and good order, appears in our proporty law ag
wrll. Where duwa this occur? Somwe examples appear, onoe again, in corm-
anly used judicial tesks far governmental tkings of private peoperiy.
Che such best places spevial bBeacatinns on governmental actions bhat qon-
stabate “physical invagions” of individoesl properte® oo preference sa
isfaction view, properry shoutd be more oF less a1l alike; a physical inva-
siom §5 Like any wathe adwviese effect on property, rising oaly questions of
dollar values and demoralication costs. Bt the marter looks differe on 2
viel of property as propriety. 2 physical invasion 3 particulaly repri-
hersible becanse ot is 2 special affront fo the gwner of the praperty: it s @
pointed vinlaton of Ris or her upderstinding of decency and order.

An even more lelling example les oo kind of sooomdany best under the
rubric of “diminuton in valoe” Genorally spaaking, o regufation that
dragtically veduces the value ol 2 property may be oquated wath a takiny
f that propuety, thaugh the line-drawing oo this 19500 % fraugh with dif-
ficul by Che sublest for diminuotion in value has inquited whether she af-
fected property can contitue to prosduce a reasonable ineomne afser the reg-
ulatiow is in place; 2 50, on this tes. the diminution has ot crossed the line
oatakng**

“TUiiEs ded the Frartices of Praperiy 4]

This 2 & “test™ {hat seems incviprehensibbe from a unhtanan or pret-
ererwe satisdaction point af view, where the issiee should be the cfleo on
thes e s "demoralizadion” and futuee willingness to work and invest.
Fat the underlying idea hare s not preference satislaction at al). The pstr-
supnasition is Ihat e cwewer does aokneesd maone than a decend income, a5
opposied b a masimizing incoime, feam hisor her property; heoes the leg,
islature's Lmposition on the propery may be treated as o hgitanebe de-
mantd s a citien. 80 long as the citizen’s decent and propeer inoome is pre-
STV

Simeilatly, another commen takings test balances the OwTear s private
liras against the public's benefit. Buk this test is alswupagque rom the poind
of view of masimeing prefeteocy satisfaction. Laege public benefdits snighl
justify a commpensalad 1aking tookgh enanent domain but nnlas anrom-
pensated taking. Why should @ particular private vwaer lose expected
FAghts simply because the pubhe gans are greal™ From the anghe of vi
sian ol property as propriety, on the other hand, this balabeing of poblic
gain against private gy suggests that citizens have a duly @ give up
thare Hhimgs which their representatives think Lhae commumity ¢an vie be-
ter than Lhey. This bilancing test harks back to the underlying idea of
prapeny a5 propriety, nanely, Ihat property carries Ihe authneity, bt also
the responsibility. of a trust o the larger community.

Conclusion

Summing wp a1l this, | have boen angeing for several propositions in this
essay: find, thal we have bro rnapr and divergent overall coewephiong of
the goals of a propeTly regimc. Mamely property for prference satisfac-
nun and properly for propricty; second, thal these diferent postures for
ward pruperty are pot compatible; and thicd, thal we can e their incom-
patsbility at 2 qumeber af practical juraiuces in our estremcly confused law
of takings ** Thus at is wndoubtedly the case that the principles of takings
compnsitatn Are pluralist or vvep jagpherenl v Whe sense that sumee el
roertts may B i podeakal conflict with olhers. Pndeeed the uneeriain his-
tory of otk e lakings baw peflects what (act.

But the incompatible slements de pot have e dee with any necessary
clash among the several guiding principles that Stephen Bhureer so inker-
wsting by sets out [of modem proper y rogiane s, that is, proforence satisiar
fom, justece, aowd desore. Cn the contrary, that teio of principles can easily
I subsrmed wnder the imperial focst poociple of poefeeetice sabeslackionn,
Estead, the inn'.mpanble glumenty: iraor kaki ngs lawy envere foom thie oils
and water mintuce of 3 dominaling preferemca-satislying comception of
prapeay on the one kand, wi thoa vrakier bt vy dilfezent bistoocn! cop-
coplion ol property 35 progriely on the ulber, ¥What wy have, in short, is
wo quite diflerent historical wisinngz of the purpedes for which we have a
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priaperly regime in the st place We bave never enlinely abandooed the
e o fatly ermbraced the otber nd our tkings I is 12dt to muddle
along with the corsegumices,
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Ancient Constitution
Versus Federalist Empire:
Antifederalism from the Aftack on
“Monarchism'” to Modern Localisim

Irteotuction

Anhhisderalism s gererally thought to represenat a mapor oozd nod L ket in
our constitutinma] history The Anpfadeealists, dfter all, lost the gricat de-
bate in 1787 1708, wiklle theic appanenls ormstituiom prevst isd aod peos-
pered 1hrough the years. If we had necded proaf of the slaggering vickory
uf ke Federalist constiutional project, the bicentennial celebralions f
1987 would certanly sisem to have given it, at Ieas! insefar as viclory s
measured by longevity and adulation.

O of the most innpressive aignals of the Fedecalsts” triumph o the
man ner in which their constitution has come W dominate the very rhetoric
of constitubionalem. This & padiculacly the case in e United Stanhes,
wheny the federal Constitubion has the slatus of what might be callad the
“phain vanilla™ brand—a staalatd by wwhich wee undersiand and judee
ethi ponslibutions, as, fog example, those of states and bocalitjes. " The fod-
eral Constitutin's thetorical dominance has extended to some degrec
wen o odher pants of the waeld, wilen fopsign qiaens ke lekaed fo it
fat guidance about their awn governmental siruciures.”

What, then. might e beft aver for the deteated Antifederalise” This cs-
say is an elfort 4o revonsider the degres bo which the Antifederatist road
miay 511 be teod abter all, and in pariwnkar 1o reconstiud seme chements of
Ao hecderalasas Bvat have becn incerporated onteo o bradiliem of local awton-
amy that continuws bo this day. That tradition in e pests onoacdifeoend

Tire v il voesenm of thas csray apperared on g Blorreeesrern fhaowraly Lm: R 7y Los
113908 Rapnirded by ermisvion 0 Micdhamieen Dineeady Lane e
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anwd much glder version of constitanonalism than the Federalisis’ plain
vanilla variety

In this sense the esay vlaboratos the (heoes of twe last aed eaploves
what fstme b b an anhguated constitutional mods of thowg ht—om
closely associated with Ihe wide stamding ul peopecty as propristy, dis-
cuzacd in the previous essay. Here, of course, the older constitutional fra-
atroer was Wllemed thrpugh o specifically Amedcan comtest, where wsues
of “republicanism™ loomed large, even Ihaugh the unging of the cradition
were European. Ther exsay wall provecd reughly through the following
ntdin lnes: at 1he outsed, § will Iry bor get at the alder pobibical astiock by
exploring the ways inwhich Federalst plans clashad wilh it, a task tnat re-
quires e fa locabe Federalist constitutionalism histodically and theann.
cally in the eighteenth-ventury Western palifical topogtaphy. Then | wall
pick up Uhe Antilederalists” charge thal the praposed Fed cradist constifu-
hion s “momarchical” This was a sipnificant argument because, as wo
will e, Lthece were a number of shirhing parallels betwaetl Fusopsedan mo-
narchic propects and the Federalisiz’ centralizing and commerciallzing
plans. Meither the European monarchists nor the Fideralists hod much
Letp B thie ancient comHiiulion™ o deas to lhe Antifader albsts or w heir
Eurcpean taditbonalis! counterparts, bul it was on that radibonal consti-
tutiotal urdeesbanditg hat the Annfederalists ivked 10 sansbroce o xmi-
tive program, as we shall also see

Even the Antifederulists” defeal al the polls did not entircty setile the
rnatter aF Amrecdcan constibutinonalismy, st leasd a4 8 practical matter. The
Federalists’ rhetonic has clearly deminated American constitutional dis-
CUsSioae ever SEnor it viclory am 378y bul it spate of 1that, AnbReder sl
attiudes have continued to emuy & kind of unacknvwledged undes-
ground afeelife, most potably in bocal pelitical praclice. To be sure, these
wundergronnd practces have been wery much affistod by the Bederalist as-
cendeney, and thie essay will conclude by discussing sonwe of 1he wales in
which our focalist tradition has been aftected by its compilex symbiosis
with the gentealizing and commercializing Federalist program.

Here, then, is the starting point: the location of the Federalist ship of
state v the Atlantw world's political oocan of Lhe day.

l. The Flain Vanilla Constiiuiion
and the Andenl Conslifidiong

Withaul questoon, theo: are puwmerabhe ambigaities in the Federalists'
plaim vanitla comstitutional madel, and there always have een. Without
fl_ul“:i-ﬁl:rl‘l boww, e hasve bowvmn Llu“‘E !'..'lr-:r.lr'lgi:l'lﬁ atlacks v i '-""-H“""'I
plain vamlla madel and departunes frem it as well, Sevecal begal scholars
have argued that thess departures occurred particularly dwring Ehis oms-

Anciend Cyrgdetulozn Versus Federadist Canpiee M

tury, a5 Mew Deal conovpls were incorporated anlo the national gossming
scheme,* Still, that plain vanilla Fedeealist model has & set ol cements that
have always b widdely wosdersdood and widely thowght fo stracture the
achions of our nationat governrment.

Cher movermment is suppessd be hanchon in theory—if somewhat jane
perfecly in fack—through a series of Eimiliae mechanics. There are dive-
siooes of branches and checks and balances annomg the branches: thete are
rojieal amed unifonm natipnal [aws opemating directly on the prople; theee is
a direct popular represerdation, constructed ot such a way that niany in-
beraests appead in bhe: representative Body and such that o one Dierest can
Sontinake e el lers.

O undetlving theme of these structural features is the prodection of
tights, sinee the mechanical eperation of the whole structure works b im
].'l'l'.'dl." LAcu ety vwa Lickivicla sl emnin Ly meenis. Hi'-:l:-nl'ii::l”'!.l:, 1,18 riﬁj‘ll‘ that was
thought 1 need grealest protection was the right o acquire and hold
property * Today, of course, the emphasi s on protecting property is subjod
in vonsidecably mone dedate—mowh of 3 congenttated oo nereat cimnsi-
tutional issues nf regulatony takings of propecty—and some of this debate
is wiery heated inceed & But howosver one oomes oul seith respect 10 Hhese
mvcderm isswes, il s skl Taue bee Ay thal the !,:llil.in wamnillg memdel oof a consti-
tution, with itz atbention o individwal enlitlements, is one that Marosis
agl shl] dubr bourgeons demovratic—that 15, a constitution that has al-
ways bhod close conmections with the entitlements consciousness of a capd-
Ralisd SCOMOMIC PROCeSs.

O the other hand, fhere are other constituional mustels we, seen
thaugh, inowr owin Bme, Ikeir operations are affeo expldined or criticiped
by refeoonce tor the plain vanilla madel When woe think back do the b of
the adopiion of the Constitution and 1o the debates over ies ratification,
the provincialism of our view comes inta particularly sharp relief The du
buates nf 1hat e shoaw uonw fasiaken 3 waould be to suppose thae the Fed-
erdlisls” comstitution has always represented the basic madel of a constit-
ton, en which all ethers are rore or less meee vaciants

Yo befure v adopbisd o plaso vanilla avodel, thore was a very dif-
Ferent wision of comstibugonalism, a vision coptuted in the phrase of [40A.
Foooek an his justly famous bk The Ancient Conntétution amd the Frudal
taw: Indeed, it is diflicult 10 we what por plain vanilla version svas all
about uhless we nole sbs sharp break Trorn 1his older veesion af constibe-
tivnalism, which, Iollowing Porock—and indeod the eathee comman us-
ape of 1he eghteenth century—| will call the “ancient consibetion.*”

Coresbabantiomalisa o ey picadel of the aiweentt constrtohon was a vasi
of fundamental law deriving feom long-standing ways of doang things,
Justified eilher by the shewr antiquity of practice or by (he wisdomn and
wuitihlrmess that anb quLky !15111{1::1. b Pk himsel! has comcentrabizd om
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thee sarcalled covic republican tead idicar i Bee Boitish versivan o] the ancienl
constitution, and indeed ik work has sparked a renewed interest in fhe
civic republcanisnt inoecrly America® But in a woder nndestanding, the
anchent curLsbibuthon wad il pevessarily linked 10 republicanizm; 1he berm
cord1d be understeod to apply bo 2 great range of practioes o leng as they
were soent % fupdamertal b Indeed, in s brosder sense, ERe ancient
vonstilalion encompassed all kinds of long-entablished baws, charkem,
practices, custioms, and local previleges—aot the beast of which might be
local ecomamic privileges—thal wers thought b be constinitive af a given
pulitical realm, whetlwr nepublican or not.

The elements of ancient consitutionatism wiere thus those waws of do-
ey thims Bk were so well estabhished as b count as the "rnatue” of a
given polity. Indeed, 4 corshtution on thia slder maodel has close connec-
fions with he medieval and warly modermn vision af o "boady poliie” Just
a3 ome’y prrsrnal phmical makeup is ane’s conslitutian, so 4 political con-
shitulion was segn a5 the way that the body polite was framed and held
together: the constibetion was the w0t of patablished prachyes thal gave
thuat beaty pealitic ibs proper identily ™

We siill bwear an «che of this usage in thw waoy thal the British talk abowt
ther “English comstitunon. ” Byt in the saventeeath aad eiglieenth centu-
vles, it was a commuonplace throughout the Enropean world thal political
life was prganized about long-standing “constibetions™ or “lundamental
laws."” These vicws were pxpounded by tome able and widbknowe wnt-
er. auoch as Momtesquieu and, somewhat 1zler, Buzke, but the general ath-
twde wis s widesprend as to pedd no eapisiiio—exorpt of murke a5 the
“fund amental Jaws™ came under increasing thoeat, partical atly from the
nronacchs of the aiddie and later vightoenth cenbury, of whom 1 wel] say
moTe s.hnr{l_',.'.” The Amreican calonists were by no means exempt from
this tradiliomalist Approach o politics, and im the rarly righteent cenduery,
for example, they a7pued that colemml politcal pradoe were bassd on
the “ancwand’” rights theclansd iy charters or custom—and were ot b be
aliered at the whim of the cpown

111 vhis pr_llil:il;al. teadition, it was well urdecsbomsd than fundamental Laws
and constitulicns might take different names and duscribe guite o dferent
governmental inshibubions; as ot ciglilemth-rentury Curman jorist re-
marked, “Emgland musl be govremed accotding 10 ihe English [momatitu-
ticin, Sweden acoiwding to the Swidish, Taland accondiag 1o the Polish,
Germany accarding to the Cerman and atse Wintlemberg aceordmg, g
Worttemberg's oW anciong cemslingtaoa """ As a matker af facl,
Wirtembergers referred 1o their ancient consbtulion as the "pood old
iaw” & somewhal vague composiie in whech they included their vestigial
reprosentative assembly of estates, alang with whe rest af thedr bt
ared palitizal, seclesusbcal, ard Legal melalopns H

il Cometilutfed ¥imsis Fediralest Empire 5

Jomewhat later, Tocgueville used o dilferent berm —"aristaceatic —ta
dencribe this traditivnalist and pariculacishe political mandsot in the
preTevahationany vrd that b called b Oa Kegiime. His wsage of “anista-
rralec” wias less m reference Io hierarchy than a term 1o diserguish the wn-
dii flerentin bed universalisn that he found in nineteen b-cenbury A rcan
attitudes. Mg Tooqueville said, by way of comparing the carlier atdtudes
with Lhe egalilarianism among his own contemporaries, “armeng an aris
tocraty paople 2l caske hay it own opinney, eelings, rights, casloms
and maodes of living.™"?

[y uginng bheir oo “annatoceatic,”” what Troquevilli seemed o have had
inmind was a concepr of privilege than is now somewhat unfarmiliac by ws
bt was much mare prevabent in the cighbweoth centary, In this older con-
ceplionn, & the mirdein cusnmentator C8.A. Belrens has explained, “priv-
dege” did snudeed include hierarchy bur did ngt end there Frivilege then
did not mecessaridy impdy as i1 wiealiy dows today, an sopuskifinble special
lavire t some gronps over ihers. The conaepl wask rather a larger one, di-
noting the way [hat 0 mulblonn sociely was ofganired into distinct ole-
ments, all ol which were “constituni< bodies” with thrir imco privijeges,
Hence an actual “arisioeracy' or nobility was only 2 subsel wabhdn a o]y
phisty of priviliged corporate groups and hedies, in a saciely in which
"privilege was an integeal part of the social ender. 'Y

Inn practice, than, the aneiett constitution was a dizzying array of par-
ticularistic privibeges, vnjnyed by Jocalities and groups in their cosporate
capdcaly Here is thes way coe Frenchitan deseribed the nature of the gigh-
teenth-cenlury French polidcal soene:

Imagsne a Counsey whwre there ane o great mane Copewane bodues, THe cemudt
is that ... e heeads talk of meibing Bt righty, conomsians, smmunices, spe-
'ilu'll-!.gl"&"!‘l'l'l'h'lbi\. Pr"r'ilegﬂ-s. PRSI es Eveny owae BV CQn M iy, -
ery province, coery ocleastical o jocickal ledy. b4 ik iabeoest o defendd
in this conduss o ?

Evict thesugh thee contepils of thu soct of conshtutionzlisrm vared from
place to place, ancther historian, Robert B Falmer, ghserved tiaat i the
era preceding the French Bevidution. polilical commenlabuss saw the At
lantiy political colture a3 being all of a picee; they were peifectly comfort-
able ompacing the instisuioms of Poland acad Yarpinia, Yenice and G-
fiava, I'.il.*|g'i Uy adnd Hl.l.l'lg.lrg.-'. lelaowd and the P nees, oof Franee. "

But cetiainly tur polmcal culture of the ameent constibehon bad a
sharply different set of chargcteristios from our plain vamila verswon ol a
canstitulion. n 1he firs place, the ancust consbibetion was distin oty ok o
polimical vimien of im partiality crequabtity wnder eniform law. Tk zather rae-
ogaied the spcial and particularizsd costomary privilepes ol provinces,
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guilds, municipalitees. farulies. coclesiastical groups, nobles of varping
gradations. assemblics ol oxtates, and on and on, where all these elements
eyl same measure of “oo-geeeming” paveer with whatever puar-
ported bobe the copiral aulhomey &

Mar, in the secomd plare, did this version of constitutionalism have
anyihing b Jo with free eaterprise and the egual rights o dievelop prop
erty. The ancient constitution was packed willh econamic privlleges Tha
w-eTe treated as proprivtary and sumclimes inheritable rights—including
cx¢lusive nights o manafachare and el padicular poeds or te conduct
mnackets i parkicular places ar even b hgld certain offices of state, alomy
with their accompanying annuities, ees, and pﬁquimlrs.“ Moaae, Finaally,
did 1he ancient constitution kave any truck with 2 concept of unifisd gov-
crnment dctig o itocily wn the subjects. Everywhere in Euroge, the parti-
sans of the ancwent conahbution fought tooth and nanl against any central-
izing efforts of monarchs Such elforts would have widermined thae
elflorescent privibeges and autlority ol the "coralitubsd bodies,” whereas
they themselves regarded both privileges and aufhunly as ther own
propenty=—their propetty becauss these malters wone “properly” theirs,
PreTequisite o their roles as co-governing erdars im the sealm,

rafeed in the cightienth century, and particulerly on thi Continent = it
was the motdrch: wiho Barrowesd “nlightemssd ™ thinkara® ideas of e
norcuc and political refotm and who wanbed I aust guild privileges sind
market moncpohes and insbead oped wpy eOREALS eraonprise and oom-
merce; it was those sime monarchs, il anyane, wha wanted Lo ababr aris-
tocTatic autharity wn the couniryside and shift power away from local oli-
gacchies in the rowns™

I & rernarkable passage, lames Stevart, ane of the thekers assoctted
wilh the eighteenth-grmbury Soettish Bnlighténment. spmemed up these
devebapmiotits and allustraled (heir inteaselatiomshipa: “Teade and induas-
iy oved theirestallishnieni 1o the ambihien of prances, wha supported ...
the plan ... princpally with & view (0 enrkch themoselaes, and emby by
bocomme formidable W their ranghbouts.™ Bal, Stewsrl went on, this puan
alw stoengtiened oom mercial enterprsers who had an inieecst in greater
Fiberty, and thes im um induosd praceces 10 “mtraducfe] ... a mare mild
and znore repnbir plan of admpustrates which entailed " lmiting thae
prestereg ool thee Tgher etasses and " resirain|ing] the preat bands. " Although
it raght appear thar these centralizing efforls were designed 1o make all
posrer “depend o tlie prinoe’s will only” Sewart sad, snd “althangh th
precogative of sone princes be increased considerabiv beyond thw: ounds
of the amcient constibubion, even to such a degreo as perhaps juatly bo de-
serve the name of usurpation; yet te consequenced caniid eviery whee
be saed, upon the whale, ba have impaired what 1call public iy

Amceett Comsletufedd ersios Federalist Empure

Arther Young, the later-caghtvenib-centory Brbsh palitical exsavist
wher quoted this passags at length, disagrwed vehemenily with Stevarts
oplivncrm, o a5 b quuted, by intecaperssd the passages with aoad side
cammenls on monarchizst overreaching As Stewart had supmested, how-
cver, the menarchs had ther cwn 1easons o hbecalizabion and cenlcal-
izalidn, nsbly sheir cdlen e wobve The pandemic fiscal crises that aooom-
panicd the lack of cenlral comtrol I was bypically the particulaviskic,
eligarchic, ard “privileged'’ clements - mich moore then the mone or bess
fiberal Tuerati like ¥Young—whe pposed thase moeaaechist eflons and
whio pounded for the “pood old law,” cven tn the point of nobwliion
against their kings.

Indeed, from the lalet sisteenth cerfury up 1o the French Revolution,
an tircypatist nedwitlions were commenplace s the Expope of the andopt
canstitutlon. Althougls we Armeewans don't pay msch atkentnn i these
thirgs, owr own Bevolution was ionsome ways just another in a Jong lime of
revuls of provicsal privileges against centealizing vvalisl prelensians,
ometimes these rebellions were sharpened by religious diflerences, but
at ront they always rested om provineial disgruntioment, & sometimes-
distan! monarchs atempted to undermine hcal privileges of b subardi-
ik them o ceptraliziog and wnifern adminjstration,

We now pay little aibenitton to ilse revolt of dhe Metheelands Troon theeir
tontealizing Spanish mowaechs inthe labe sickeenth centure ™ We pay evin
les bar thar Jater Catilonian and Porbuguesr reval s aygainst B same nue
el rehic Junes—or b the Frepch provincial nobles' revoll aftcr decades of
Richeliew's rogamentanpn—all ar gbaot the same bomwe ax thie mid-sevan-
teenth-certiury English civil war.® As to English civil swar, we forgel, [f we
ever knew aboulal, that the cvent inat setalf the Calling of the Eong Marlin-
ment and tat ked to the eventual beheading of Charlea [was e rebadiion
ol the Soets againgt what they (haught were royal vielations of their pro
vitwial privileges, nolably Lhear destinctive coclesiastical organization.®
¥¥e forget ton that in the late eighteenth century, Lhe Froench Bevolution
-}rtlpbud :ml}' alier dicadey of ;«;qu.phhl{-_f. bctwern the Feerich moiarchs
and their vwmn privilegad classes™ We may well have heard the ke that
the “enliglviensd™ Austrianempesns [oseph [Fallepedly and oubne charac-
teristically said that even Mozart's music had teo many notes; but we
hardly onbee that b afso aHempted I suppress becal and gald prive-
Ieges of hic many provinces, in faver of simplified and wnitorm impenal
laws, and that hig Belgian provinees amd their “ronshtuted bodied”
grectod his acts with a sharp resistance—a resislance that woubd mive an
exarrphe of cevolutuwy fo the reghbocs in Frence. ™

We may forget these things naw, Dut oue farefalhwers whe debated the
1787 Constittion did nm They were very well aware of these historic
von e ts petereen centralizing morarchs and lomg-standing focal peivilege
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and of the way in which the subvestinn of the areieat constilution
might—and indeed srguably ought f—lead to revelulon.

Bodiere historians have debated whether the Antlederaliss might be
ther Arieencan bwsigs b Engela nd s civic republicans or amoient constitu Lion-
alials, 1o Ihe exclusion of Wheir Federalise oppomeritz. ! O e core Taced, in
shoeT  conservatsm  and  insisketce  en established  usages,  the
Antifideealists undoubted [y were more chosely allicd with the babits aof
thamaghtl of argient constiutionalism than wene their Federalist oppo-
1enaks. T O ibee idber hand, Antllederalism covered a considerable range
of apinien—svme of it overlapping with Federalisl views. Aotifedaralists
and Federalists alikee cited =imilar sources ared drevwr from the same et
ical founks Bath sides arted Montrsguiea, for example. that well-known
Euvrapean propsanent of the anoeat constilution Ersth mides s ssemoad bo
eschew the Lstitution of nobility, as Antifederalists accused e Federal-
ials of promoling something like 4 nobility whele Fedeealigts pvore or less
dended W™ Similatly. the Antifederaligts caplicitly ahgred themselves
wilh the “republicanism™ and “republican varbue’ that marked the Amet-
iars” chosen version af Lhe ancient constatuinm—bul e 50 did their
Federalist opponents, at frastio therir chetonic.™

But inv at beast one very imporiant respect, the identification betwoen
Antib-deralism anid the ancient constitution did make sense: that fes in
the Anbirderalist’ championabip of local particulansm, Thiy theow ran
thoough theeiz Teenarks about all kinds of issues Mast imporiael was a
subyect that 1 will explore maore Rally laber: they ingisted fhar a national,
"eonsotidated” govemment woltld necrasanly quell libserty, Tecause 3 na-
tional govemment wauld be ton large and ik reprecentative bodies toc far
vemaved from the people to refhd theiz multiform mores and natunes.
Rul in additon, when they pounded The table sbout “republican virhae,”
they were also dealing with 3 coded reflection of Ve com fict bebween Lo-
calism and contealism: at thwe time, commuption was widely regarded aq a
towol By wehich centralizieg monaechs and Their ministers—notabiy in Prit-
i —atbempted 1o avercoime [he resistance of the virteows squines of the
“comartbry ¥

The idertificativn between the Antifederalists and the ancient constitu-
tiow. Then, Ls menst sharply presented in their charpes, tinit, that the Feder-
alist corztilutinn would institate a conselidansd goverarmenl and, sevomnd.
thatihis govesnaent smacked of monsrglism. Given e cogn mstances of
the contemporacy Atlanbic political eordd, these wee it large measoo:
waTiants on the same chaege And the Antiledeealists made this charge fur
a very pood reason: the Fedieralist program of o nationa? skate did indied
echo many of the cighteenth-cenmury Eucopean monavchist projects that
took Aim at long-eitablished provincial pravilepes.
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TIi. The Federalist Project: Conirel Power
and 15 Moainch sl Overtanes

The plain vanille constinution of the Fedoralists, 19k the centraliing of-
forls of European monarchs, beoks: with the vlder vision o amancient con-
stituliom, in which the regittwe was composed of 3 myltipliciey of
“vogoverning” established bodies. The Federaliots, like the Eugopean
Miwnd rohes, saw omig oo rwhel rming, problem with the ancient eosstibabion:
il kiept povermmertt Lvak. Who was government weak it such a regime? i
was weak because 3 pulity riddled by speia] partculanzaad :ri.ghts Yeds pET-
priually bt by Hscal crises—and thig, of courdge, was alwa the peooeivied
epdmion abaut e United Stabes under the Articles af Confedortbinn,™

Mo menerally, govermanoe under Ihe anceent constitution was weak
becanze such a multiloem pality, dependient o5 & was on thaose who held
pacticatirized privibeges, contbd parther itsell aoly with the ulmos! strain
and effart 1o exercise any conenimabed furoe or influenee whatever, Alex-
arder Haamilton d rew' the radical cynclusion fram all this and asserted that
the very notion of a regame deprendent on other paliticnl authorities, in
their corporaie or colbective form, was “Hwe Barne of the ofd [constibation]
and ... in iself evidently incompatible with the idea f covFrMMERT 7

ifamifton leoked o Eutope in Yhos aseertiom, gquite as much as be
bocskied to the Deided States of the Articles of Corfederation. Inotwa of the
Federalial Papers What have becn rather neglected in American sclaolar-
Ship, Kumbers 1y and 2o, Hamileon and Madeson oxcoriated Precisely the
Lype of cegime that appeared all over Eocope before the French Bevolu-
tion. One can see their viewpomt migst Clearky sn tedr scathing remarks on
the fragrented politics of the Duteh ard Swiss repuhlict—which wete of-
ten cited by the Antifederalists az podels of confederate repubbic, ™ —and
cven mare in their aitilade 1o the Germans” “Haly Eoman Empine,”
which, as Yolluite had wiserracked, was reither holy nor Boman nor an
empite Indeed, by the Lator cighteenth oentury, the odd Empine had frac:
tured into hundrsds of sermisevereign entities. and it ondoubted |y reproe-
seated, the s shriking ¢flloresoonce of Eutvpe’s ancient constitutraral
style of gm-em.:m.“

Thi Federaitsd Mumbae 19 treated the so-called Empine as the quintes-
surilia | Db le exa n'lph' wal Ehe FII.'I!II::I" tha| amadsts 2% n ":u:nmunil:,- af saver-
oipms " aned its discissian of Bhis “pereeless head o diuph}'s ["ubliuy® pio-
lemical style at its musd savage. Upbeaiding the Empive for its “genceal
imbecilily, vonfusion and misery,” The Federtlist Inllowod wobhoa litany ot
its subjection 1o exhernal nvasitnd, ilernd] i g ues, averweaning steong
men ared oporessed weak ones, ateoeivgs ad minsstealion. and hungled en-
For re ek,
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Howr aoiald 1l weakne=z be ovgocume? The Federaluis had a pro-
gram, and, lthe the contemporary European monarchist plans, theirs o
tailed & shacp Droeak from the apcient constitntion altogether. The Gest
cemnponent of ther program fowed foen a Heamltorian rejection of de-
pererdence on other politicn| bodies, The new constilution would set out s
Lirge. wnifged goverament whose lavws and tangs would fall direelly ypon
the citizenry, This government would reject the madiation of any other
governumental bodics in their corporate forme -ail those in-behaeen slates
and prowvineis and odher lowa§ Bodies, dhdse “prangies endérmddiganes™ of
which Montsquieu had spoken approvingly inlarge-scale monarchy 2nd
that toamy magmarchs on the Conlireent had ar loast T hearedly at-
bernpted o supplant long before the Federalists” constitutional foray.*

The sevvnd compoment in the Federalist peogram alsa rang 2 Famalias
note of European entightened menarchy: the new govermment would pro-
moke commeroy. Comatence, 35 Publivs obserced, weuld produce wealibs,
and wealily would make Hhe nation p-n-w;:rﬁ.Ll." Ard what did compgywtce
entail? Quite apant fram the entarged markels with free exchange that
would b pavantesd by the Comnmeror Clawse, commeroe itself minailed
individual nghts, and especially 1he rights of property. Security of peop-
crty vwoukd encuutage owners o invest B and elfort in what they had,
thos making their peopecty ever e valuable. and s e, this would
Fea ve positive conssquences for the nation s wealth and gtrpngth

Chuibe a bit earlier, fohn Locke had poirted oul the relationship batveen
pecucity of propecty and matona] foece, Ax b had put it the ~wise ik
godlike™ prince who “by established laws of liberty ... secure[s| proloec-
Hion and incouragement tor the honest industey of Mankind against the ope
pression of power and nateownesse of Party will quickly Be doc Jnrd for his
reigitours.” Wilhin & frw years, the Physiocrats on fhe Continent alse
noted the connection between private propeny and nalional powee, and
they crdnuraged Europein monarchs o sstune private propurty and oo
Moy rentcaints on oxchange so that the fruts of individaal eaterpnse
cou s flaw unimpodied throogh the ratton and make the whole wealthicr.
dlany mwnarchs and their advisers heard the message atud attetnpeed o
lieralize commeroe and promete the factory indusioy that wderminesd
ol privileges over tabor practioes and markets. ™

The Fedberabats hoaod the messagos to, poerhops o5 transtated by Adam
Smith, wheose Wealth of Natiohs was widely read i Amoriea ™ [n additen
ke the et Clayse ehal wauld nationaliae the maeket, thade constite
tion had several elemoents aimiad at sacurnmg a comemercial wepuklic feam
intima)] throats to privahe propenly. One thoeat carme Srom whak Lok
called “narrawressa of Farty™ or, in the Pederalist translatu, faclion—the
entivasiasms af pathial interest groups that could etede individeal nights
and propey inberests and @ geaeral discupn the “honest induostry of
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Mankind.” To control Fagkion, e Foderalises propsassd bo reslruciate pegp-
resentation in 8 way thet aeshed flawlossly with their concept of o direct,
wninficd central goveemment. This was maost explicitly staied in Madison's
Famigpag Federalect Muraber 1o ity the eveltparty eeproseptation of the “ex-
tended republic,” parochial fadtions would newtralize one another’s at-
teimpes b intruchs 0ty {he rights of property. ddomover, the clause protecl-
ing eobligations of contracts would hall local or siate goveenmernts’
factiona| encroachments on properety ights—enoraachments that might
dtherw e weaken the makion By sapping the enterprising dove gl the cit.
2onty. As 10 what Locke haid called the “oppression of power™ at a highet
leved, any federal enrroachmeats would be haled before they bogan,
through checks ard balances among the varicus govermmential nstitu-
tiWans

The proteciion of commerce and the wnlbcation of goverament thus
2imed ab the: same goali national strength, The unificd commercial repub-
T whmald be a moste povecet bl pelaical ennby than the many saies that
were fragmented, through fheir ancient constibalions, into a kaledoscape
af local privileges anid special laws, Itwaould be stronger por just because it
was unified palitically and eronntmically, but alwa becauds ilx commear-
cially minded citizens, secure in the rights of private property, could
wifely hustbe about their interests and enterprises n a way that would
miako thir winde nalipn richer. That wealth, i nomm, ool e tappned by Shae
natbabal governoent.

Tow Fesleralists™ plain vanilla version of constitutionalism, them, wivs a
Iogicaf exdemsion of ko OF (he majur Eupopysan moeparchical poojects. B
displaced ancienl censtitutionalism with a new constitutionalism of wni-
focm laws ocpecating dicectly on individud] cibizems, thus Dypassing e
Fragmentation of local privilege. It safcguarded all im a homogenecus
Comuwertial et rransat af Seowece properdy and free 1~:l-::ha|'|.*;|;-. [ew Lkus on-
vironmeent, differences in talants could freely amive of differences in
walth, 50 &% crouurage 1he mcdastraons in thezr efforts. A the resoli-
ing wnified, commercial nation would be & strong and productive cne,
reacdy lor any pralows pes ks thatits own prosperily would boing foeeh.

A1 bottom, of coutse, | am suggesting that concideralions of exrernal
3!n;'ngl;h—|‘|.i|:||'||'tﬂ] Aefrpoe and & cnedible I:urq_'ii"_:‘l |'M1|i,|;'_|,'-—wag_!=n,l a i
parl of the constitutional dog that ihe Federalists propasas] Their consti-
LTI B pn'.njwt had Bl ],1-:_1Ei.|!i1.'.'.'|| arcl ecemesmis dirrencicons, Bak 1o a eos-
siderable degree, the parts taken fogether came nto fvus on a single goal:
wvercaming the deplorable weakness of i carfly nepablic. By daking a
leaf from Locke's Codlike Prinoc, they hoped to make the republic “loo
hard for il neyghbuors.

I am further suggesting that sone key companents of tve Fedoralisis’
plain vonills cupstitubienal &cheee  uniformy, bangge scale conteal govemn
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rruenit o the one b aand the promatien of conmerca o the ithet—aare
alan ideas associated with morarchist projects in Europe. The Eutopean
ianzechs had not been panicularly successful ot thewe efforts, but a5
Tocquayille pointed out, the French Revalubon rulhlessly carmed focth
the mnoracchist projest ol knoelliong Loeal privilege. fnd ag b aisn pointed
out, the ulimabe suoorsser, the brst monarch of a truly cemtralized skate,
was Mapdeon™ What ihe muorareds of the Enlightenment cra did was to
sel the deection dhat the French Revelubion and Napoleon later faol-
Inwed—and that the Antifederalists s feared [noibe Bhilbed Stabes.

111, The Antilederalist Critique

with all this, les = bures back b ibe Antifederalisks, The Antiledervalists
wnderstocd very voell tbe: Federalist goal of natinnal strength—along with
thr commerialization and cemiraligatuon that wore desigiwed b promote
ihi Aleemgth. Maore than any other opponent 1o the Censtitulion. Matrick
Henry hil upen the very nerve of the Fodeealist project of catereal
l_-;lrength_ Ard ke inwliglwd againgt ik Yoo are ot o guire Rrawr yrur
trace may b aneensed,” B gaid, “oor buw you are to bacone a great and
powetful pecple, but how your liberties can be secured; for liberty ought
toy ber the: direct end of your government.”™™ In another passage b sneered
a1 the Federalist aims, with a saccasm that alill drips oo the page: *Sooe
veay or mhet we rmast bea great and naghty empire,” he zaid.

1% e aund have on AT, angd a naxy, amd a number of things. When dhe
American apint was in it yoush, the tanguage ol Ameowa way dafkecoust. k-
orry, i, wis Then the pricicy obyect. ... Bul s 5ic e AMCTICAN Spart, as-
sishi | by fhe pops anped choing o] comsdudHeon, is about tecanerd this couan
Iry snkn 2 rorverful  amd miﬁht:,r BTIpHre. L. Such o+ movermioeni
ingampatible with the gerus of republvansm, M

“Rupubican liturtios™ were pracisely sehat the Antitedera lisks saw en-
da ngc-n_'hd b:,.' the ptam that they lermed 2 "cul:uml.id.:lr-d"Emr-l'-mmt'nl:- bhet
liberties that guarahegsd their abdity 0 rabe themselves, to choose their
Aoy in 3 weay At bad genuine meaning, And it was the conoam Eer
Lhese Lliberlics that linked the Antifederalists with the ancent cgngtitution
of Eurnpe, partwalatly the republican veerdaon of the anczem conaliiuno

Tor bgin wikh the centralizivg or “comselidalng™ component of b
Federalist proojoct the Antitederalists thought that an “espemded mpubiln:”
way an aaymarnn and B any trge seale governaent woukd necessaridy
fall bavk ints a system that Jepended wn foroe rather than self-rle. Why
wis this si7 F:ir"ill, there wae, the :ll.ll:l'l-l_'ll'il!- o MI'II.‘llll."M.]l.lii'u. hin:_:-nlq'.-nquiq_-qj
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had said that cven modeeately extended arcas could only be governed by
muonarchy itk st {that is, when the rulers authority was lempered by “in-
berrried inte prwers,” pacticalanly the nobl[Hy) apd that vory large lemito-
res wore nenrssarnily despobic. Bepeeblics, on he pthes hand, which dis-
prnded on Cvic participabion, were neoccssarily small. T

Tha Federalisks tried to skart Montesquiew, acguing Thisl pepoesentative
institetions made a lage republic fcasible,”” but the Mew “York
Andkederalist hfelameditbeirt Smith cooctbered with 2 theme that ran
thraugh Antifederalial argunwsnts: eveo popular reprvsectation woold be
cefective in a large werritory. Electoral districts would of mecessity be large,
Gmith said, and the constituents of thige dishacts could non really kpsne
their so-called pepreseniatives, and vice versa, The only persons whao
coould gt elected in large dseres weuld Be the preeons whowe wealth and
lamwe weould emabb: them to publicize themselres—persons durite diysimi-
lar froon and “unrepreseniatve” of those oy whom they parportedly
sprke. The yeamen, the everyday citizers of the “middiing class,” would
Bave 1 chanee of elecuom awvier against Dhis “ rvtaral anstocracy.” Thus
the suppessedly reprosentahive body wolkld mod be represeciative atb all of
the wariows elerments of the constitwency but waould tall into the hands of a
willborme and influential gppwes clags, which had o feg] for the ordinary
citizens' needs and sishes. " Alexander Hamillon's seveall ng tespoanssé-—
that an arstoeracy of wealth and 1alent was inevitable in any scheme of
govermrnen b—eannot have by mﬁuﬂﬂﬁ.“

Erom these defects in representation, the Anifederalisk concluded
thuat the: Eederaisia’ plan nocessitabod Eoree. Thee sscalled representatives,
ignorant of their constitwents” needs, and bolh literathy anet psvchically
distant from tharse comstituents, woukd pats Laws that wote unsuited 1o e
diflesert parts ol the republic. As a cansequence, vhe exiwution f the
tiws wauld ultimately depend on coercion rather tham consent.™ ln the
Fedkest version of this Antilederatist view, the Federalisbs “extended b
pubtic™ wiould have to depend on a standing aremy 1o enforoe its ls, Mor
weauld, bhee whabes rebion the .1|'||'|i1':|.' i efend elusir citizens from these prn,!a
ators; they woudd lose condrol of Hegir cnilitias, which womld @ any v
be overwlnshied by e nabenal gy mments standing ermy. ™ Mo
over, ko collect the Junds for such an arany and for all ihe atler misgaided
plars ol a blodesd, erypra monarchical nakional govemment, a swarm ol
“brocdsucking” Las collectors would land like “harpiss™ vae the 1yran-
nized citizenry  at the same me emasculating the séales all the mrwe by
drying up Meir evenue souzces. ™ Betwr, them, and cemanly morne consis-
trnt withe Manbesgniew's deseiption of Tepehlicaes principles, thal the na-
Lino be 2 kind of league of ngre oc Lo autonenrses atd ray repoblican
shates, in which representation was a genncne fomm of self-nue ™ The pre
servation of local autonomy —and wilh it the meaningiul hberly of self-
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reele: —was thus at the center nf the Anrifedoralist porition, it was this con-
cern Wral aneoates) their objections ta “consulidated govern ment. ™

A more muted payt of the Antlederalist argument, however, involved
a rritique wl the Federalist approach 1o property rights. Adthough the
Anbileaterglueng sepparted the raghes of propecty and ¢ven commeroe and
exchawed the radical leveiting of the Fret-racemn Shaws’ Rebellion, they
may hive had in mind 4 strand of republican thinding that saw in capilal-
iSm an escape o an inesgrably hicrarchical ordering of society™ Wha
they rejoctod was ihe Fedoralist program of protecting, propoerry sheerly
for the sdke of evnmgtaging iodividual evonomic cifers m b sleort run,
and pational wealth and power in the long. They had a different goal in
view in poateching propecty: they thought that property was a basis of re-
publican civic independence. What they had inomind was the properly
“proper” ta the republican cittren, 1oe propenty 1hat he and bis fellow citi-
2ems ewdpd b govem hituet!, has bousebadd, and his comenonty

Antifederalist specches and writings were shat through with 2 kind of
ideal 1y per of citizen The model was the yeoman, the citizen of dke “rud
dling™ sort—the regpectable, knowledgeable, frugal, and public-sparited
individual who acts deliberately and cooperativaly with other citizens of
sirmulacly podest means and ipdependenee® 1t was i portant to protect
this ideal cltizen’s property so thal he could mawtaim the indeperidenor
mecessary bor self-rule, But property, on this view, was only useful insofar
a4 it 8lded hsens boretain a shardy meanlitesss, amony thers of like char
acter. Jome Antifedecalist writings followed honbesquies wn sugbesting
that gross disparities of wealth covid corrupt a republic.® The implication
was that pripecty nights should ok be w0 oralously guanded as fo reach
it puint, since the cvil of inegqualine would Sap @ soeoce 9F Streog h gquibe
dilferent from Federalists™ hoped-for ecomomic wealth Thal souece of
H&EﬂE!h weas L Vi,

Indeed, 1he real profection of libery, the Andiledieralista argued, Iy oot
i property rights and cammerce as such, but rather in hose institudions
that wiuld promode the courige. independence, judgment, and sellles-
rwess i e pilsenry They shaintalmsd, as the indluentiol Leffers Fromr the
Federal Tavmer put i, that

W 1har i ar id't'amaﬂ,d- W rha lr."qll.l-| diviswen of aurdarul+. and the striug aned
mearly hbims o or penple, we ot phn oo s atalsh o mrrenns caloulated In
give durazion {0 thetin, and ned povierserents whuck nen ©F C20 wotk natu
rally. El Lhat ﬂ.luah!}- of ey and thwrgs Frew angld 11\.!,:1.1:.-' Rt chall be
destroyed.™

mshort, then. the Antifederalist view was thal the Federabas plain va-
tilla g b hutuina b progct—bo beveme @ eich and powerbil nation—was a
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casre ol taking gur relleotive e ol the main issue af stake, levorder to be
corme such 2 powreriul stale, wie weomld have o haves, an vhe culset, a ven-
tralized government that smacked of the worst verssions of menarchism.
This centralized government im turn would destroy effective [iberty and
selbrale, which wes necesmanily Jecal Finally, this governoent might s
telentlessly prabech 2 regnme of property and comonery—alorng wilh B
“natural aristoc racy” that would dominate the repime economacally and
politically—-as v brirg about the debasement of the best citizenry

Soll anwitheer peant weas anly hinded at by e Andifidees listz, bt Fwas b
Eoarmy larger im lakir yoears: that the Federabict progect of wealth and powwr
mightcofeugt the pokity in ways extending beyond aur ow'nocbizenry snd
Fure Iha malion inte externdl congqueat. As (e Antifedcralist "Brotlus™ oo
markexd, the new Linitod $ates should strive bo give the wordd an example
of “wirkue amd happuruss among ourselvass, " and not falloy doee Furopean
govarnmenis thal wepe "framed ... with 3 ¥iew to arms, and war ™

Yhough they omald net knpow it at the Hme, the e culmiciation of
Anbfederatist fears—and Toequeville's specter lateT-—was Mapalean's
cm pite. Here was the politically centralized regime, bui 1 up aitet the revo-
lutionary bevelling of hocal "libectics,'” s with o single, wniferm national
adminigitalions. Here wag 1he gconomoe cegime of propercty Tights, nober -
tablished throwph a codificd legal syswem thay prrotected the cutizency’s a0
quisitions and commeecial pursuits. And here was die ruthless dectator-
ship, standing squarddy cnomalilary force and a standing army, and capable
taf ferroni g thit citiumiey at home ax well ag the sesghboting stishes.

W Antifederaliat Cchors of Localiam and Hepablicanism

Evoryone kivows that the Antifederalists lost. and they may weli have lis
precisely borawse they o ld nod come ap with an altetmaiee to the Fedes-
alist program for matomal AArengibe B that ag b may, even in fhe carly
vears of Be repubii, thear Bscalisl penition fagded Brom view it the coun-
Iry's centeal politcal discnsions, a5 a lbecal, capitalist, and more or loss
B haapa Jask cogsensLs Blankeed and smothered the eather debates on the
trae ening of repablicanism. ™ Buy did they hose ontirely O did they
eetaim some itfluence on American pelitical Jife—and o thay did s, why
did they, and v here was that influence Iocated T And is o perbuays jost an-
miher version of that same question v ask, Why has the Frderalisl altack
on the ancient constitation prodoged po American Kapaleon?

The Lehroes af & Distinctively Local Praciice

Where Jdid Antifoderabie sadfemenks o aber e Constitution was
ddupted 7 (Ine: answer might well ke to stales” rights, in all tkoir various
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hastorical perautations. IF is imguesticnably broe that fater states” rights
propatents mined the thelonc of republican independvace.™ But the -
Foet 40 link ApGfederalism wedh [pler stabes' dabbs advocacy is roally a
kind of misidentitication, deflecting attevibion From the mcst inlusmbial as-
prets of the Antibeduradist Jugacy. It is an infercsting sont of misidentifica-
tiam, however, because it replicates one of the Anbkderaligds” own unre-
solvied probliems about the states.

Thi: Antikderalivks did i speak fervently and often bor the don-
buing augemamy of the statas. Bul as Hamalbon qui b drepchanily pointed
oul, the states were themsahees oo large for the kind of republicanism
that the Aatifederalists seemeed o bave Do fned; .‘-‘Iu:‘mle—.squjcu. He i,
would bave thought thern kew large for republican gowvernment.® Harmal-
Ion was quite right: the Antifederalist version of republicaniae, with ita
s¢lfrru i amd civic participation, is anly possibhe ot a fevel mone localized
than the states. And this I3 why ihe arseciation of Antiledetalism with
stabes” righls arguments is a relatively sterile ground if we arc leoking tor
a lasting contnibubion from Antifederalist cdeas. Instiead, we ke to fuck
at Jacul poliical prpanizahons 1o bod the comtinuing nfuenog of the
Antifederalist perspective and indeed the continuing influence of the an-
cienl constitution.

Let me begin wph 3 frol distinctive characterseg of Ioval govern-
menis—a characterivkc that raises great chagrin among some commenta.-
tors: local gearernments have had a quite distinolive attitude abawt private
prropesty nghts.™ CUne sctices 1his attitpde particalstly in land use con-
trobs, a1 major area in which local governments curmently excrcise authors
iy, A priat surnber of land st decisions concern anueon-ome disputes
amvong meighbors about the appropriale bevel of deveiopment—one
nrighbor wans (o build 2 vennis court; the: other says it would be noisy
and inteusive. Enfidements iy these aceas are noboiows]y fuzey, and msoe-
far as Iocad govemments spell Them out, they lean toward the mainbenano:
ol P skabgs Y Lie

Even formalized zomuag restraits ane oflen quite atalleable in faed; ac-
bunl decisions oelate kess to some formal steucture of enbitlements than o
discussions, negotidtions, and “venbing™ based on commumity under-
starding of appropriste brhavier. As etween owighbors, [ocal instibe
tons play less he role of the pralectur of enlillements and maore e role of
ad bex mechalors. S Bnte these same local inslitubons are ap! o make cons
siderably higher demands on culsiders ard innovatory than they Jo on
cabablihid wees and A, foar cmmptl,-,{n;mdil:i-pn anew doy r]l::-pml;'nr poT-
il & cortribubco to shreeds, parks, or pren low income hl:l'I.IEtﬂE.:"

b b, ot thesat viery irnporldnl sbpecis of jocal govermment, political
bodies aee nod much engazed a5 Federalist-sdyle impartial guaedians of
enbitlements ¢r protectors of investment and commerce. 1E anything. thay
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e more the guardiang of the ancient eonstikalion, m the sense ol pootect-
wofy 4 weh ol commumity wnderstandings-—and ssmetenes highly idivsyn-
cralic anes—abaun e way thongs ought 40 b domw 71

I loow al gonernments ha ve their owm views aboul fighls, aad rmest deta-
bly abnul the fights of pecpacty, what thn serves as the brake on their
opymrendiveneasF What i it that prevents local majori tues feom gangimg up
Io srest away the fnsits of howes industry, patticularty from cut-group
mineritira—if anything prevents thi at all? Thene are of course the widely
duwodaad bederal and state goaernments” constituliona] strichures against
1akings of property tut § wart t leave those 1o aswe yide in Vhis discussion.

An answee Thint could come straoght iTom the civ s republican 1tk Hon
15 dvrtus—and this poesents a seoond diflerenoe between Jocal govesrimcn s
and ventralized ones Mo ofe, of rod e, i faive eoough o suggest that
lowal government i nevessarily more virluoos thao central govemment;
the usial suggestion js just the reverse?? But Twould sugges that Local
government is the location where varlue and 1bs apposite, corruplion, are
most regulacly discussed ag prditical issues, in spite of preastonal spuarks at
hipgher levels of grvernment, Crur histery certairdy suyghests thys, and in-
deed the disoasgion of big-city cormpion was el under wav by the laler
nincteetstty combury.™ The resson for ald this concam s thiat ar B Jocal
Teve], we have torely moee om the virtae of e participants, and, 15 a con-
sequence, we talk mote abwrun ther pectitude o cuyeuption.

In any et (and i doubd fortumatelyd virtue is nne the only sa fegua nd
against loval oppeossion, again, leaving tooone Side the consttutional fuo-
ilatons om takengs of proapaesty, there ane 51l some other pestraints om Jocal
wwerreachisg. Tles brings me wo o tird difference boterecn local govermn-
ments and governments an & langer scale: local guvernments are guite dit-
fercotly ocganiecd from the faderal or even the sipbe govermmmenis.
Aoy other things, local governments bave FBir fewer of the mechanics
of chocks e balances, and far Less multiple-antenest pepeetentaton, than
dus Jarger governmentz Butitis akleas! arguable that in bocal gotsermments
the abhonce of thes sipuctural resiractts is couniedbalancod, by the possi-
Bilities for constiluenl comtact amd civic participativm—uwhar Albert
Harschman hae calied the “wgiop™ optioe™

I think 1lee i duch lemitory 1o be exploned in sornectanm with thie
torma of local civie “voice ™ For one esample, some cilies themselves ane
vatlwer large for the personal participation of individoata, and a2 may be
important by consider subpolitical Buedies, such as ﬂe-ighbnrhcm-d OrFArL-
Fabows and olhey civie groups, s the lewis for Urepabiu-an’ acoeiatirdnal
woieo, Bor jnuther and refated veample. some scholar. may place boe
ruch weight on kwal paripation i1 the form cof virting, and reae enough
on wther forms of participation. ™ Indeed, voimg may well be a relatively
mincer aspect of eal cyie parbcipation, and other versions of “vodoe”
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may B Aiuch more imporkant locally: the informal consfiaent contacs,
the PTA mootings, thw: cavic growps’ flooding down ety hatl, the c.ub e
portors’  pabslicistic  scandalmongening,  the  highdy issue onien bed
jiwdanung that is the very ~tait of local controvorsy.

Yet another and quite different safeguard on local government bengs
i o & fourth ditferente bebween Licat and centtal govemment. This iz
the safeguard, to use Hirschman's temmmology again, thar we might call
“pxit”- the abnulify b abandon sorsething wien ﬁmliﬁikd—iﬂd.it eaixls
mewt distinenvely at the locat Tevel ™ Public bfe at the Loval level much
more idicsynicratic tham national public Kfe and much dess hemnogendzed.
1t is primacily al the Jocal evel Hiat we are given to wild enthasiasms
about sports beamns, patades, and bizare public an; thee idicsynoracies
suryive evip what has been ealled {he “malling of America ™

These local pecihanities tell us semething importan about the charac.
ber of lscal gavaenment and about ss relation 1o Anfifederalist ideas o
seli-rube. Thera is 2 reason for the heterogenwaty of Iocal commuanities viss
a-vis each riher peopie have 2 chdore abowt the comeunity o which shey
liwe, in a way that they da ot have so much choive aboul the stale or expe-
cially the nation im wiich they are citizens Alleast 1o w0t drgtee, prople
choast their localities acsonding fn companhility with heir ewn wishes
and needs. This in turn 1aquices laeal govemments 10 be carchul aboul the
practices they adopt and the reputations they acquine so that they wil i
frighten away desived cibzens. Thiv is not new; the= Anvifederalists t.hem-
sefved were dorustomed s American communitles in whach dissahisgfied
persons could and did “exit” in order to farm commluntes maee to their
o Likirg, ™

The opportunitics for local cxil—perhapa even mare than for vose—
ealablish a conmection behween loca] eetitees and voluntary rrpanizations.
What makes a volunts ry arganization “roluntary” is that one cae enter
and feave at one's own volition. To a2 corgiderable degree, one can da the
same thing with ne's localily, Dme signal of thia affiniy betwoeen local
guverrments on the ohe hand and volunrary arganizations oo the other 5
that w have great dilficubty in sornng ol the differences beteeen “pud-
lic" local govenuesats and “privabe” planned communbs.™ Indeed the
whole distivclion bebwiaen public and privage becornes Blurmred lacally,
particularly whin ere think that peogile choose thee localities in mnre oc
b= the same wavs thal {they choose thi- cindaomminium or the retirement
community in swhich they will live, aod when we consider thal in sonle
wiys localitics may crmpete lor cesidenbs en b sami way 1hat pravate
planned commundtics du** [wiil come back o this eait™ characieristic
shoetly, because it is tos aspect of Local governument- —oedated a5 it is to
Antifederalist conceptions uf local autonemy—m which madem schalar-
ship has made some particularly inberesting condributiaos

Anrer] Constlatcn Versn s Prderalest Eniee &4

We are o in 2 pessibiom 10 rebuen by dhe sarlier yeueshon did the
Arntifpderalisls e entinely? [ thmk not. when we Lshe political prestice
It gecount. Wi cortainly sev a namiber of the Antilied sralist atbibucles wnd
concerns (oo bacal politics: the acceptanoe of community definctans of
the righis and respomeabilities of propeny, the coower for vitmie and cor-
ruphicd, the pessibilily for persoaat pardcipation of voiee, the furthey pos.
sihiliny for choice theowgh the “exil ' hption.

Lest it b thoughl that 8l American povetrment has beer “consolidat-
od™ an principle through the operations of the Faderalise consbtutinn and
that we are simply awaiting the ¢ventual and inovikible demoe of boca]
self-cule, we sitauld cecall that vur history reflicrs a renacious and contin-
Vs counberouTremt b most elfors o cenirahae local fanchans. Thus the
laler runeleenth contury’s judicial doctrine of “TH|lpn's Rwe,” which held
that murnicipal powees should bt pamowly, was answeced in the
carly bwentivth century by Fawlid v Asber Rralty, which gave back under
land wwar auspices the local authonity supposedly taken away by Dillon's
resiricicve redding ™ Hmitarty, im the ropes, there was considirabbic tallk of
a "Quiet Kevolution™” i fand wie controls. suppoasdly entailing moch,
greater sate comtrn] over local lnd wae degisions; but in the intervening
years, many o the mechanisms of thin Chaett Revalution have been just as
guietly revecupicd by locnl governmends. B In thes: ard other instanores of
stubbom local particularism, one sees the working out of a knd af
Antiledermli< practice, almest invisible Uy an satel locmaat environment of
averwheltnngly Federalise theory.

Echoes im Theory! Amtifedavalism
and e Rethirking of Federaliat Theory

The Aptifederalist tradition has indred not been 3 very stiong strand in
our polilical Hwwrg, o) this scemis o ome 2 serious gap. Tnsofar s
Anmtifederalist thirking 15 puverlooked, wia dne everlooking aoinportant
port of auc owm political beadun, appaly. thas neglect sevans B be imhe
prowess of reckiwation, borh from the directinn of the nenowest kistorica|
intenest in B civw republican traditinon and fram rhe very diflerent direc-
fiar ol eownaomic analysis, « el fas Sroaghie inka focus this ways inowhich
lowal ermsutrurities may oom peie with one amcdTer, Thas oecived thasonei-
cal aviuntion is parmcu |a'r:|],- imporlant, brcayse the local Sm‘l:mmenlal A%
pect ol owur tradition—as Towgueville sid of the volumary organiza-
tnms—ctnald modify the tendesties (hat we ofherwie mav hive ty Fall
ity gty and deadening conformity and into s obetesu e with gt
ling: and sprefed ing thd | desconrages praritcipation in public lile™

1dinw, then, naght i Antifedderalist eradition help us to oethiak sur po-
litical theory? Chie cspecinlly fruitful way stens from the eait option at the
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1ocal lewel and o soime new reibeckions thatl this exit option might cask on
the Federansts” facnaus discussaon of Baction. To slate we maller sue-
cinctly, ik may b that the proelem of taclion is an artilac of that vory “ex-
lended pepublic” that, sopposedly, was going (0 eader factionalsm
brrmless.

Bost A meticans thireested in polilical vistituodions aee by s aware ol
the oft-repeated Fedaralist argument ior (he “vaiended repurblic” thar we
need 3 large cepublic toosafepuard nae proitics against fachion, Yut becawse
of the pussbilitivs for exit o Iocal povernmeat, we mich! guestion
whather faction really is a serious prablem all the Iocal Jevel. More particu-
Eiarly, wer might consider whethes e Eederalises” discussion of fwhumis ia
sotrie waysa ted hermiag. Fachon would endeed be a Local problen if vaioe
were the anly saleguand against kol eppreaason: i smaller repubrlics, mi-
I'I|.'|-:I':|I}-' wonces can indesd be drow'tnsd ok Bgt where local ives El.'null:l.-l:h_,r
difler and can aifer residents cmpyHng opions far lifestyle chowees, ard
where il is possible foc peogle bo fearn localitied ceputabons and ba imgve
amang them, oppoession can sl mply e T bebund ar avoided bedore ihe
fxcL Indecd, even the local penchant for cedusanbunon i3 mabed uncer
these i rgyw mslanoes ¥

1.6t us take ihe argu el a sEep fucther: quite contkeary to the usual -
ton, il is zb the cendeal level That laction is the most serious peoblem. o
du we see this? Cee way i5 g consult history, where we sed at s v sae
licot examples. First, the most egrogious example of minotily nppression
in caur history Ras bDeen racial dhseriamesdlan, There is o gumetison but tha
racia| discrimination exicted at the bocal level from the veey stam, kot rac-
larn was particularly oppressive becavse it spread ol through on evatine
regicn. Alrkan-Ameticans attempted 10 beave Lhatregaon even during tha
days ol slavery, only to be greeted by a madiwral fugitive stave buw™ [n
]:rEIS.I—CW:l] War l.‘ld.].'s_ at beast wieniv redeel was gvailalile, 4% souifier blacks
exercimed an “eait ophian o arrvo af the doublfel iproneinecnt of the
nartheen states.™ Bacal approasick has n;'rl'uj:'-l_'d_i nshoea | solulicng pres
cisely berause the patwen of racism has been g0 widespread and s deffi-
cUull 1o escape by cxit The examphe sugpests that wmore lecalicoed opipress
siof, while unquestionably an imtolerable evil, would have bven Jess
serious over the loeg run because Tovalized oppression sl wouold offer a
peoLUe apprsclumity For osca

Thwe second sxvample slecs mem slightly mone recent timaes. This is the
saga of the fedetal adminesrative agencies, where we soe the dangers of
faction ander the modern naee of “vaphuce”. -and it rs capewns ar the g
tional 1esel. To gt thee matter simpay, captore of am agency eomars wheo
the agency adopils the poditione of 3 particular miepest growp, usually the
repitlated entity, to the detrime uf evervone glse. This is a problem, that
has plagued the fedaral adnunistrative agendirs frorm {he $1are, bgtinning
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wilh the repularion of the tailegads wnder e Sntersiate Commeroe Cone-
mission amd rumming trough the agribustoress dominahon e er water pecs
lamatian projects, 1o airfine daminancn of e now-defunct Civil Aero-
navbics Boseed, amed onoand on ™

A0 the Tocal bevel, 1hose frating oppression through fachonal “eaphece”
havis twe Jinws of dedense. Fiest, they can use “veiot™” and complain loudiy
Wat their enermies have caplured the store; iy alker alf 15 o contest in
which limited rombeers of paricipants at loast zlow mipoples ta be
beard andd 1o orgarioe with ellows compliinants e magnuy ke individ-
wal waiges. Secomd, they can theealen to cut their losses andd beave for a
mure favorable regulatory clime—ihat 15, exercisz the “eat™ option—a
theeat that th localiy rmay well fear begavse of e damage toits own rep-
uiativw and 1he danger that other valuable catizens might oode ox ante e
setlle ol here,

These are not pertect solutions o local Tactionalsm, of course. For ope
thirge, theere s o fenseon bed wein e conce and exit opluns, inwolar o the
possibility Eor exit may sndecnune the commueity SPLCiF represantod by
voke—the cfiort to slay and make things bedter. For another, somw resds
dents may indeed be “stuck™ amd may be unable cither 1o wadt or b be
heatd, and these cesidenls ray ol b comborned by the knowledge that
thair plight warns others b sebile elspwhere.

Butwe noed to think comparatively. [Despite the shosteomings, #ait ansd
wvoire are at [past in some measure available bo local residents and ulfer
s chanoe toooverconae factional uppression theoe. At the et level,
on the giher hand, the citizen whaose intorests ave adversaly affecivd by in-
stilutienal capure bis neither of these options, [dwpite the optinism of
some e scholars who cite the ald civie repablicen fradition of seli-
goversment as a maxlel for natiumnat governmont, imdividwal wage is mote
r h!-u, l.m-lq_'m al thin lewvael] .*i.l:mp'lj.r hh:'auu 'r|'|l_' n,.nl'i-:_:-rla! 1.;411.'.|:mme-|11 R ]
bif for micst peaple toe med a hearing ™ Even ol citizens o geb thettselves
crganmized atb a sufficient scale o esercise infhuenoe natiomally, they may
ool escape the caphare problemm, sinoe large-scale organizmion may sim-
ply introduce a ditferent version of caprure, as particelar members of the
oTganided growp e it {far purposes of thedr omwn,™

What about "exit” al ihe natieesal kel ? Flere the ™l opiion is use-
Less For & dithement peaso: bhers is nowbere b0 rum and e albematives
from which b3 choose, save [oe thoww willing o leave Lhe coentre

Thu i1 3% 8t the nataael beved, mot 1he local bevel, that the danget of B
Hewn is most acuke, amd Mosl Fepecially regpuings e brappines of checks
and balunces wowd the piay of inteees! against inferest—an is gsdenood by
umrerzus proposats for the reiptroduclion of saethmg fike checks and
balances pmd nerest peprosemiation indo natioeal sdmircsboaive baw ™
Fublius to the contrary notwithsianding, faction s far more 2 nationg)
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probtem dhan a lacal ome, W owe think bk 16 the ancient constibubon,
where every lncale and every pnivilegid body had ils owo anstibtinms
i marTow IRteTests, W Som see that there is an escape irom ackion in
such a conslitutionad struchung. Bach kocaly may have s faolish enthusi-
auma, but the person who doesn’t like them can gripe oc sellle else
wheri—as Hirschman puts it, exercise o “woice™ or “exit™ option, Thus it
i lhp i!l'gl!' repubh;- that pt’(—ﬁ-ﬂnh& the prl::l'.'ﬁll.-m f f.l-l!'tu_ln_, w0 the sonse of
one-sided oppression, in 2 particelady pointed way Wi Gt bearmaed this
frem the oppression ™f our minanity citizenry, and in more feoenl years,
we have learrusd it foorn thee probdem of capiaze in tbe mbministrative siate.

Crerssrurrents; The Federalist Conreibaban
to & Sustwined Axbifrderalial Tradifion

I wanl t2 come now (0 3 pownt that runs quite condrary b2 1he
Antifeieralisn cmitique: the Federalists’ plain vanilla constibution, per-
versely enough, dows have some impeectant aspects that recommmand il
even (rom Lhe point of view ol proservang o teadition of ocalizm, Tag oo
spraking only of the abvious paint Lhat the Federalist corgtituytion leil the
stabis yntace. Theoe am Sveril macdh more imponant ways in which the
Federalists” victory has assumd the conbruation of an Antifederalist ver-
sicny of the ancisnl coastibition in the Llinibed Sdades.

For ome- thing, as 1 kave tricd o point oul, the Federalist argunents fos
the "extemdiodd republic,” with its size end commercial unification, wope in
somve Slgrificant rvagure arguments about secuniog thee natonal defense,
The AnHfederalisis gave a devastating cribique oof the fanpwerial patuee of
thiy purpored republe, but oo their pan, they never gave a comvincing
avcoit of Lhé way thereeabion might be defended in the absence of 2 strong
national governnient. As the Fedecalists eepratisdly stretacd. [ogic and
historicn] cxperience belied the proposition tnat the states, wonld volon-
tarily comiribute the seldiers and money for an adeguea le deferoe. AL least
e Antifisderalist author simply conceded the defense issoe and asserned
tlal ddivisunng and “occasional wars'” wonld bo preferable to the “fangs of
despuatisan’’ uf the Federalist project.™ It has not fumed 0wl thal way. [n-
stead, there s every oeasdn v biliewe that the larpe eputbilic of the Feder-
alists has shietdod the Anhfecleralisis’ savlber comenuities From e tav-
ages of extermal engnues—rmd b speak of Bwir own muotoal smile.

Aside from simple defense, the Federatists’ plain vanilby consttution
has crcatied a single nafion of stated, with roini mal dilficalties wre brangang
gl and persons acress beomdaries In1his way, the Federalse onnstits-
tiwn is the guarantor of the “axit'™ saleguard among local coomnunities.
Chncy again, it is the large repullic it makes it possibte and zafe for civi-
2emtd by proteyt themeelves, theough “esn,” from bocal oppression

Mrcienh Coashitelior Fereus Eaderalest Empare EL

Exon the cammercialism implicit in the Federalist peoject has had an ar-
guably salutery influence an locabam. lo assunng the ability of Arecieans
to ioltow commerct] pursuits, the plain vanilla constination may have
corledd st of the bocal political feovor rom which individuals mighl
wish 1o "exit,” Copnmwersial life, Lo be sure, sets up a kingd of competing al
eeaceR0rk L poditics and public life ** Bt that Is nat altogether bad, as Thr
Frderalis’'s authers apparen ly nodiced, because by siphoniug ff pattisan
arnbitions ity Mdbey-rALINE PUESLLLs, mrrumene tay moderats the
lempecature of local political sswes.® In addilion, insotar as commurcial
pursuits increase the size of the 1okl wealth "pic,” commaerce can make Lo
eal issued about dividing the now -mansample pie seent less compelling.
Morevwer, wide fommercial participation and knowledge in thetmselves
may resder local politcal “rent-socking'” less morally defensible 1o a bov
cality's own ciierny -preasely because thas rent-recking behavios can de-
dredse toka] wealth ™

Luite aside from those matters, the Federabists” plain vanilla conshh -
tion did after all do something o prevenl factioo at b national level to
all thire checks and balances doplay o rde i controlling national aggran-
dizement. This leaves a spay bor localities that was impossiple in the oan
tralized organization of Wapah=an's France {nob 1o speak of Flither's Ger-
many or Stalio'y Rukia), And American localities have Enown hos: Lo
replodl thewr oppectunities and have managed b entrench themsedves
quite firmly in, the consciopsness of naticnal politicianx.

Theee is a price o be paid for Lhis emirenebunetd, st a5 thre 15 2 prices
ta b paid for interest-grnap politics genceally™ Bur it may be worlh this
price 1o pravent muly “considid sted grveernment” and 1 absalube rub:
that might aceompany . As in Old Regime Eucopse ot wotabd e unthink-
able to unseal established Jocal imeresls without something chise W reve.
tution. In a sense, then, the Federalists” plain vanilla constitbion hay in-
corporated a certatn chawelale fayering from the ancunt unstitution, as
translabed by the Antifederalist practice of Joeallsn.

Conclusion

[ have been atguing that {he Federalist constilution attacked the ancent
constitutivn and replaced The older jorms liy sommeres, uniformily, and
slest size, in large pan for the sake of nanonal defense and prower. Iesafar
A that is truc, of might be thought—as the Angifiaderalises said—ihat the
Feder alist constitation has cormpbed the polity by Joweriog s aims. The
chivice of tihe plain vanilla gemstitution represents durisivn that Big Baby.
lon 1w in the lorgg run steonger than Littlle Atbers sod probably even than
Litile Sparla—and that this strength iy e impartant than ceve charac-
per o eother high-fuwa republican aspiratinss.
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Bul i 15wkl 11 remember that thene an- many p-l:up'lt whoe :'e-al'lz.r by
Babylon, who prefer its coarseness 1o nobla character, why povel e ibs -
tharkabb: energy and find charmm in the very vulgarity of ks dymamism *
Certainly the Thetoric of the 1087 bicenlenrual suggested hak there is sfter
all soavwe tioral qualiby bn the Faderalist comstimtion nwver and abave mere
ewt tianal swrvival and thar the plain vanilla constitution has genecated a
certain emfhusiasm for & waw of e, hewever gheefully orass and rawe it
0Ty AT SOCIEL,

[ woukd hke to suggest that a copdineing and  countermailing
Antiloderalist and ancient constitutional traditien of lcaliem—bhke the
tradition of voluntary grganizaline—Iag enciched the culhural and pulis-
cil Nk of the Babylonian extereded republic and bas even erbanaed the
commiergial vigor of that repelblic. The lecal wadition has done so, on the
one hard, by keeplig abive & ceraim conperative imikative and a belwf in
the powssibilitios for self-help through association—all matber, thal are
Likely boebe rrvacky easiiy at the Kical level, where mambers are smaller and
arganization is simpler. And om the olfver hend, the local traditan has en-
hanced 2 kind ol optimistic seli~ronfidenve by peminding us (hat it is al
ways possible 1o bail ot to Iry something new—ihat |5, by reminding us
about Ihe "gxat™ pplion.

YWirh this we are back (2 (the Antledoraliste’ 1dea hat cha racter most be
wiufished by instibutions, Initiative and cplimism are character traits that
the Foderalist coavshilubinn meads legy, nol only for polikical bbe bae for com-
merce as well, and the national strenpih that commerce being:.

Bulif Antifederallst locadest nodes Bass soummdid over e in the pracii
val plaving out of Federalist constitutionalism, the reverse |5 hue a5 well.
[t iz the Federalist constitution that has pratected localitics imom exhemal
danger, has guarantewd the “esit™ option among them, and—through the
PTD]TII:I“I:I'H oo ot e rcrabinm —has enubes] their excesses, A% it Bas tormw-d
outb, the Federalist program ey have megquened a2 dose of Anlifederalist
characier, and vice vorsa.
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PART THREE

Common Property

Tikesthe trinavs of Part Tavo, Bhe cxnays in this pact ane hisdorical, but the fo-
cud is quite ditferent These escays comcem hisloric propery regimes for
parhic ular kinda ol oo,

1t = wikdely thought that property is besl arranged and most lkely o
produce weakth when it i heldd io dadividaal awnership. Nevectheless,
thusrer are several resilient exaenples of comimon propery incur legal his-
tory. The first essay, “The Comedy of the Commons,” is abow! cerlain
types of prropwety that aur dawes persistently hold oo to the public at
L4 rpe—a situation nacmally thought to spell disaster fo eesources. The se -
otd essay, “Energy and Efficiency,” deals with the historical developrnem
of a more timited common property wegime, namely, the b of weater-
SouTEes n Hhe easiern Unikad Seates.

Bui both ezsays challenge a well-known evalutionary themea in the Tit-
erafure of property rights: that rescucoewse rogimes temd to evolve -
wargd individual private peoperty righis whesgver the vnderlying pe-
sources grow mare scaroe and valuable, The eszavs in this part show how
cortain kincds of prroperty may deviare iram that eeodurion—ard may due
<rvin ways that are kil soeally wealth-enbanclng, oice arne notices wheee
the wealth really resides.
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The Comedy of the Commons: Custom,
Commerce, and Inherently Public Property

Introdudion: The Conundrom of "Bubtic Fropermy”

The ight to exclude others has often been cited a% the most impyortant
charncteristic of private property! The power 1o exclude way 2 back-
grosud featune 0 the storics cxploned in an cadier essay, “Properiy as
Storytelling ™! indeed, in those siones poyperly sy pposedly Tiokes every-
ane better off precisely bevause an owedy can esclyde others from his or
beer property. Because they can exclude oulsiders, pwnirs Alome may Lap

ture thae valuae of thedr individual investments in the thangs tey awn, and
as & Consedquendce property rights enosurage them te put limoe, laber, and
car: into thy development of resources.? Moreover, exclusive conbrpl
makes |t possible or pwnees Io idievhfy silbec oerers and for all to ex-
change the things upon whach thay have Labored wnhil these llings areive
in (ke hands of thest who value them most highly—to the great comula-
b advantage of all. For these reasons, iF iz sabd, exciusive privale prop-
erty fasters the well-being of (he cnmmaenily ahd gives ils members a me-
dium in which resources are used, comserved, and cxchanped o their
greatest advantage.

Ax varlier cssays pointed out, there is really nodbirg nicvel aboal the
idea that exclusive propery rights foster The most valeabbe wass of e
sources: Kichard Posner. a2 modem-day propooent of neoclassical eco-
naonmics, has rermacked that “Ja]1] this has been well kaow s for ol reds of
].'I*.'irri.."'"' Posierr cites Blackstone, aming olhers, ot this propositon, but
b could comtainty have choses many utheers, taah cather and especially
later. Ideed, since the advent of classical economics, it has been widaly

The orgingl veriion of the HEey spELind oh £ 48 wrary of T daw dewems, san-g1
{ kg ey Aeed By e ranision o Dinimersmly o Chnoage dao Mo me

5
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hetivved that the whole world of valiehbe H'l'ings 1% sk m.lrugl-d when
divided amaong pravare property vwners.!

The obwerse of thiz coin, s 1o speak, s the "tragedy of the- rominems,'
When thuipgs are [P apen to the pueblec, of is Said, they are wasled, gilher
by overuse or underinyestment, Moo wishes to cage fag things that may
e Ak vy b, B0 o obwe kopws whaon 10 appIcach 1o make
exchanges Al resort to snalching wp what is avdilabe for “caprurc’ toe
day, leaviog behind a wasteland—1hus the eagedy. Foom this perspechivie,
“public propetty” is an exymeron: things el open 1 the pubilic are nat
propeny at all bat rather Ifs antithesis.

Thus it is peculizr 12 fnd 2 long-stnding netion of prublic property in
tha Taw of tne Westetn wotld. The Romans, whose Tegal iminking has =0
much influerced later Eurogrean Jaw, wiore sufficiently mtereshsd in publis
PIOPNCTEY b separdfe st imin ab lrasd foge categoews® And despite ihe
power of the ciassical coonomic argumenl Jor private property, 4 canows
countercurrent has comtinetlly washed through our own ArTcan law.
Chat logal doctrice bias sbecdigly suppeslicd that some Kind's of properties
ghould ri® be held exctusively in privaic hands but instead shaould be
open to the public or ab lease subject B the 13 meklic wmi, 16 use the Borman
law tetnunul gy —the “public I!'.igl'I.T."'?

Moreaver, this view does not scvrm merchy a tatiened remmant af soe:
preceundern way of thought. We find in gur own day an eatengive aca-
demtic a0d judicial discussion of the pessibility that coetain kavds of prop-
riY ought to he puble lo prcont years tHe mnst sinking version of this
“intwerent publicress” argument has appeancd in a sénes of Case: eapand-
ing poblic access ko walerimont propedy. The lasd belween the low and
high tide Tas teadationally boen consideced public propery, i ottt el
subject fo 1 public easement for mavigalional and fishing purpeses ® But
aver the pasa generation, a nemibser of modeen courts have expanded the
prublic easement hy include 2 new use—recoeation  and have evpandid
the ared of the public’s easemenl rom the fidelands ke che diy sand awas
Tand ward of (he high tide maek.®

This aceggem body of doctrine «x trapolates fom abder peecedents i
which the public acguined—or allegediy reassested—claims te ocrtain
types of propetiy, most notably roadways g Jands under navigabls wa-
ters. Like piee older prcedents, the newer beach cases vsually assert one of
thror theorolical bases. Stated most brefly, {hese are () 2 “puble frust™
thimory b the wifecd thal the pubtic has alerays had fand [us never losy
rghts o acoess o the property in Question, s thal any privale owners
rights ate v subardineg be b the publics orust” cighlts'™ () & preseripe
tbevas o cledicatory wsary, by swbuich a period of public usage gives Tisc 0 an
prrplied grant of gift troem provate owers!' aond (310 heory of “custom,”
by which the puhlc isthought 1o azse il owrneeship of property under some
claim so ancient that it gors biack before any owemory o bhe confrary

Thr Cumwc'w nf’ 1A Conrines ik

Thesy etilarged thearied of pubde access o shores and watcrwd s have
garmeted a voon! but decidedly mized reacrion. In discussing these the-
rirs, s0nks cumrmtaions have applaoded whar they regaed ag o peaper
cevognilion of public need='* The publc trusk kdea in particular has
spawintd ko encrmal s e of sasts dnd articles, 2ome urging by oxten-
slonof 2 public trust beyond the beachiront and inve a much wider cange of
propey where, e is Said, poblic arcess or conbral shawld be vindjcated -+

But there hive alse been a number of very sharp mitiques of these cirses
and artueles and af the expansive doctriaws of public cortral that ey pra-
pound The critks dimy the netion that any dghts wese vithee “retained
by or "givem” o thes publac in the disputed latwds. Thcy deplore what they
sea as an unjust and disruptive destroction ol Privale propasly ciphts; if
the publy wands or nevdds these waterlpog By so mueh, these aulhars
say, it should have to purchase Ihem foom the provate owners ! Moreover,
the cralics ]_'h;'!-il'll! Eue I]es AT L wf swehat ‘rhe}' s X8 |ln¢-|_1:lnpt~|!|.':al1_-d
) unpredictable teanshers of propetty nights: frgstrated private oiwngrs
may owerreacl in brping to protect Ieir propoely oo any jmgplicatuon of
“ehcation,” Toclinch the poing, ome vites examples ef owners who have
imstalled puard diggs and blown up access pathe tu the beach in order to
prevent the ripening of any puarporicd public claimes.*

Al & e eneral levil, 1the oritwd reiberan Vhe bpasic arguments in fa-
vatr of private owncrship of propesty: wneertainty abwar property eighis
invire s can flacks and squanders resnarces, The public A0MES CISES SeeT 1o
urm the weateriront inka a vommons, wiwre e one has any incentavee tre
surchase tus propeniy or beinvest in o o o cage for tbulonly b consume
a5 wch as possible—all of which Beads ko detotsicatiom ared waste [
1 tul:hﬂ-[, thﬁlkgh it l."nl.'i.n.'l_'g.- url.:r._'_.-mpa.thcliq bop 4@ Tt Cased, seas Lhds
Pt as 3 repudiation of the view often ascribed b law-and sconomics
scholars, pamely, that b common Low is efficient, These casas, the author
assorts. poorse commiton law doceones 1hat weee relatively effsienl and
instead rejnsiate mefficient omes,””

i1 15 hardly 1o Be wondensd trat these new cases and doct o see con-
teeersial, given b smpact ol expanded public pights on what wene
thowght Lo be privale entithemenis on the walerfzont. Har the question
whether ihese eapanded dodinioes “take” property without compensa-
[i_-:ln,ahhnugh E};EEE{.IIHE]}" in'lFH‘.lrl::l.nI: 41 Frrjv.i M v el A% pl'a.-l.'l1|;;.'|| J11aE-
ter, 13 in praciple perhap.t: noi bhe et Tacdical ssame abowd these cases,
Their rhudnric sugegests that on onconsensaal iransfer has socurred; i
thoary the awncr pave or granded his property b Uee poblic or only
sowned ibsubpeen b peblic nghls Even if this rhetaro sounds itplausible,
the cirees do at Teast pay 1ip service bl principle that prva e property
rriay 1ok B taken withollt compensation.

The moee radical foshane af Bhesse o % pracise]y 1hear sevagcing deli
anee of glasacal eegnemic thinking and the contmpn law docidimes rhat
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seemm w0 markedly to wiror ¢lasical theory: they show a prefermce for
public access, trumping the righl bkeexclude thal is the supposed hallmark
al privaty property, These cases instead are singular faceptions by the
standard dockrings af propeery law . Most property is oot impoessed with
arything like a “public trust™ aliowing access, why should the beaches
be? It begs Fhe question 1o say that the mew public trust cases merely vxe
trapealare Feom, older dociine about navigable watemaays: why dad the
old cases hold subrmierged Yandd b b ubject to such a trusi? By the same
token, mo amaunt of gereral pubbic usage will subjec, most propesty to de-
v, enbher by “implied dedication™ ar by soie analogy bo adverse
prrssrssion, " Why should there b an esception for the publics peescrip-
tive acgqUidition of the beach? Again, 1 find aoalogies i odder docirine
aboul prescriptive wadwayy is anly to push the question eme step back
An to castom, e sanme questions apply. Unbil the modenn beach cases,
“oustom” was a Ipundabion of almost ng public authority in American
lvw,"® What can pocsibly now link American walerfront recreation to e
rights of eighteenth-century Britsh villagers to dig cut turf and habd peay-
prole dances on the lands of the lord of the manec?

Why, itvshort, ape any of thest rypes of propesor inberciHy oF ¢ poe-
sumptively withdrawn from esclusive private appropriation? What if any
characteristig of s0me property require it 1o Be oper bt public 3t large
and evemnpt from the classeal econgmibe presurnption favoring exciusive
private controd

Merhans these docmnes cap indeed bo easily eaplained through classi-
val ecomomic thought and can be subsumed viider ohe of the well-iecog-
nized exceptions to the genera] princpte favoring privake and exclusive
property fights: “boundless™ yoods and “market failuces.” The first chss
af Fxceplions woncerns things that are cither s0 plentiful or s¢ unbounded
that il is not waerth the eftort 1 create a syshim of resolence managemenl
with respect to them gr—stated (liffereatly—things for which the diffi-
edlty of privatization oubweighs the pains in careful rosource manage-
rent.™ Thug the aceans and air (it used to be 3od] are ot oo $o plentifal
and so difficulr 19 reduce o prioperty Hiab they are left open to the public
I Larges !

Th%-eptmimdr of brnand lesspess exceptow, however, fails to esplain the
*publicness' of propectics that owr traditional doctrines most stenuously
devianed bo be puble penpenty. Roadways, walerseays, and submerged
lands—not to speak of open squares, which havie abw sonbetmes been
presumed b be public—are hardly so copunus or 50 unbound od that they
are incapable of privatizaton, Riverbods and shorelands can bw staked
cut, coadways ran be obsbrectod, waterways diverted, sqoares plowed
up: in ahort, (hey can aadily be “reduced b postestion’™ in the ¢lagsic com-
mon law rmannes of chvating proprctaty rights ot of 3 “common.”% In-

The Comedy of the Catrmens T

derl, oach of the case law on these malligs has argen bataoa: some
owner hes sucnesded in slaking out seme allegedly “public” ared and o
excluding sthers from it ® The " publie” eharhes of such lands seems o
havve comme basis pihen than gur moapacity o teduce Ve B ST ale Far-
S HIEHN.

Perhapa e tecond exeeption ta I pesiecal pude Bvoring private prop-
erty may e more promising 5ince the mid-nineteenth coniury, eoono-
i1 ists havs tobd us that there are pecdicable instanees of “niacket fdoee,”
where Adam Smith's invisible hard (ails b guide peivately owned re-
souroes (o Al socially pptivmal uses, most often because some individe
als have Interosts 1hat ave Ioft aut af the mazket brapsactions These in-
shamwness  have s opoyveplional  mames—"ewxtemalitivs,”  “ratural
mm‘n_rp-nlklﬁl" "']ju'b]it ﬂu.mis.,"' and s0 o, Whenr mprket falures accwr
with respect to some resontcce, public ownership mighe be superior o pri-
wake twrurrshi p. Thog e parkicubar]y the case iF woe thind: of e pullc not 2%
an unorganized assemblage of individoals but rather a5 a corporalelys or-
gnmizid governmental body; such “public” ownership bs pnly 2 varan! an
prwvate ownership, albeit on a larger seabe. "Publly” owned property, so
undhmstod, shll has o sipple owner and speaks with a single vuice: this
corporate body can manage, buy, and sell it pengaerty just as any ather
o T dots.

Such & govemmental body might b the most wseful manager, bo take
the “externalities” category, where many persons use or wonld e to uee
w0 prarbion of a given pesoucce— der, for exampe bt ey are boo nu-
mecents and their iviividual stakes are too small lo express their prefers
vrzopd cumpletely thoongh narket mansactions. A govermnental mana ge
et sinsciure can broker these prefereroe and requies individual vusers
to tzke account of olbver usets' interests. ™ Similatly, a government might
be a siprrior manager o1 regulatert of a “natural monoepely” —a prop-
erty whose use [rvnlves coonemics of scale, ke the railways, bradges, or
graun olevatars wihose monopoly pasition classically jushfied goaremnc en-
tal owrership or contral 1 Very clesely related is gevvechmental organiza-
tiop of “rllictive poods or “pubiic goods.™ where seme management
struchure is reguited to provide a service that 3 unabiraclive O private in-
eI BeCaun: Nk pa ping Users canmt casily be exchuded (eom emjoys
ing Lhe encfits; national defense of polsing secvices are daszic examplr:a.
Iowdied, ot 1 SErce wie oely on governmental management and poleing of
wrrr most-used system of Desouoe Thanageneent, nanely, private property;
we might thutk of tho private propecty fepamg, aken a5 a whole, an a
“public propetty” pwned and managed by givernmental huwdivs.

Conventional wisdom tedls s thai in caes of these surts, the most pro-
ructive weluhcm might be [or government Lo assanie some of a1l the rights
of pweership and control over the Tesources in question and 1) L it
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ey g prevent or correct the ntacket’s misallocaticens This one -
trnal conclusicm is .a.ul_:qucl; i sever! comdiecbionial cavedls e R e
remt st be able o identily coerectly the inslamces 0f market Failue: it
must be clever rrmugh b eoercise its powers & a4t eedace The aoffi-
cirncy: i must avond ereany ar political teemptations b exerise IS poOwers
i ways that create mew mafficienaes; and the costs of effective govern-
reenikal imtere enison st not exceed e cheLse i prosduction that it
brangs abuaut.

Taken a5 a whole, though, 1his saadard paradigm of meoclassical eor
nomics and mden microeconotmic dheory cecogrizes gely bve tepes of
propemty v rgrship: gther ownership is vested in privace parties or it re-
sides with an prganized governmenl. Thas, in the conventional bore, mac-
kcts are sased on private rights. or, when markets fal, pooperty may be
EI:!-L'I;'['HI'IH_'I'H;&”'!." mamg{-d-

Yet these two options do nat logica ly exia e all the pessible <olutios.
Noreover. thiy do fot Begin b desoribe all the arrangements thal, ane
Frwds i b recordied history ol progaeriy in the Anglo- Arnerican legal wni-
verse, In particutar, aside from various fenms of pocate property, the com-
men Law ol both Britain and Ameraes, with surprisgng consstency, rec
mizgd twe dislinguishable types of public propery. Ome of these was
]:u:edn:'..:b]z fotinm oD nic I!h{'i'hr_l,-,ﬂ:!ma:'ly; Fu'bhl:' ]:|r|.'||:ﬂ!'rl':|.' cbvnied anel ac-
Hively rnanaged by a govemnwenial body. The other, however, was prop-
vty villectively “owmend by shciedy a1 largy, with claims independeant of and
indeed supenor 10 the chaime: of ary purportied govemmenta | manager

Thins a5 wee shall see, our historie doetrines sommetimes hetd, for cxam-
ple, that the general public had a right of aooews (o cenaine propertics
wiether ot not a goveonaeneal body had intervened. Totake anetber on-
anple, the "nst ™ language of public propedy doclrine, in what seems
kind of echo ol aatural bw thinking, suggested that povernments had du-
T[] preseryy b preapTly uf what spmmee e 3% called Bl "um_u'nal"rzhﬂ"
poeblic. Indieasd te “Lrust™ language of siane of Lhese cases sugpested thal
govemrental ownership of certain property is only a qualified. “logal”
awnirship, for the “use™ of the public at laege, wehch in classic trust lan-
guage is the undatlying bencficial vwner. ™

Thas ot appesrs that abder pablc preperty docinne vested sorur foom
of properly rights in the ynorganized pubtic. Bt what could i6 mear. for
the uoieganized pablic tohave “zgghas™ inany propeety 2 all! How eould
its members prsably aseemt thedt righis exorpl through a governmmental
Bosd v Arcd ever tFEhey <okl dinsa, howr could the urstganlzed ool dic e
thouglit 1he bt property manager, o1 £ven d manager aft all® T'rogcrly in
siwk a prublie would amoun o an unleoded conimeos, which seems ot
i b property of al but at best only o masy of passive "things™ swaiting
reduchon to privale propecty through the rule of caplure—and Lhag, of
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Tourse, i i pituation that leads nol ko gossd mranagement of Teacurces bt
ratko s 1o iher ﬁl.]'uarld-::ring, in, o o praced TI':IF,’-E\d‘_.-' of He o mpms, My
ertheless, strange thoeugh i seeims, precisely this wnerganized version of
the “pubhe™ @ strongly suggested in some of Lhe earler pohlc propery
docirine—as it is in sotre Mredeen L e vl

The madern decirines are singulacly unhelpful m eeplaining why and
under what circomstinees property dghts might appear 10 vest o thae
public atlarge, the “unorgseed pubhe.” For example, the mode e pablic
brust dostrire, in spite of ils popularey, is rdoriausly rapee as 10 s own
byt phatter; vases il academic cnmmentaries are all wa prone o sy
ondy that the content of th prubdec trust i “fheibde® in response so “chesng-
ing pubbic meeds.” And in general, the recent judical sopansions of public
aceess, ke the academic literature, im lrge part simply nefer us back fo
Iradilional doctrimes.

Hepae | tum to these clder dectrines fur enlightenment, and in the re-
masrder of this #5854y 1 isvesigaie the problem of inheroathy pabilic poop-
ey through o cleser examimation of older dertnines throeugh which the
prublic has sequined nghts to use property. [0 lange parl, | wse casos from
the nineesth century but will pcasiomally stray as far Torward as e
15206 | raka neclaimolo hislorical complebeness, and [will wheee appro-
praale use todesn law-and eoonomics explanations, but | hope, thraugh
an admittedly impressionistic sampling, b capture the Maver of the pider
views alwiut why some propectivs should by exceptions in the normal
realm ol exclusive privabe cantnol.

In America the chied docteinal suppart for public property came in the
form af “public trust™ in waterways and “prescription’ for coadways |
wilh ealh vhese the “straryg' doctrines, since they weoe s much more prey-
alent tham a third, "weah" docteipe of tuskom Seill, this weak doctrine of
customn tuFss dut b be singularly informative Althgugh ccstnm only ap-
peaced foom bure b inoy o the older cases, and then vesy bestanvely, it
Mevue bl prOvides Soaee poweerfu]l sights into the quostion of jusk
wha the public was (hought W be, aced imdas b teasans why some prip-
eriy seemned i b thought public by il very nature.

Ax will appear below, commeeria] tpavel was a central dactar behind 1he
presumplion that cetlain property——natably rosdways and wateryaps—
wirnt' b0 be copen b the public. When wsed Toe comtumerce, s proper ties,
had 1.]1.|.!|||:H"-! akin Lo inderrte relares to scabe, because commetce beoomas
wver more valuable a6 il s pand:, o larger nonebees of prersong FThics bere,
thes coarnmiems was ok leage ab all byt coomesds, i the classical sense of g
stary with o fappy vitoome—ihe mere people eipga gad, dhe betivr ofl we
all Becnne. ¥Whab is mone beresting, however, 16 Uhie point TRgECastomary
dinciTimes alse wigges) something el s about oommerce: Lhan o might b
lhlJLlEhl 4 "l..'un'bﬂd}" ol the vompnons ©od {rl'll-}' l:-} by inbte .;:,'||_:u,'|ci|;:|,' 10
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cxpanid our wealth but glss by its propensity, ot feast io part, o make us
moye sewnable and batler attuncd tnocach other's needs and interesis.

Al this will st the stage fora retuen, b the beach. Fwilboonclude the es
say by sugpgesting that in the hwentieth cenrury Mepr may e other wer-
siedts o 1 comed v of the commors and othet prackices, aside from com-
nerce, ihat hawe (he power o ecchance our socahbility. We maght eeen
think thay properties devisked to such norcommercial wses 35 pecTealion of
speech conld beave these yualitivs and it might reach thear Righumt valos
where they are accessible "o the public a1 large—hat 15, where we envs-
sHiR the cemmmnns o as wasteful wagedy bat as happy and productye
roned

But now, back b history, and 1o those odd docirines of “publicness™
thit begin with roads and watereays.

1. The “Publicnen™ ol the Acsds and Waterways:
A Briel Hiatary of The *Stong™ Dosinines

Preacription—Herpin ChagfTy af Roads, Rightinoys, and Stroeeex

il classical weonomic thoory rormally preferred individuai vwnership of
property d0 liitless open aocess, the fraditional rules lor public
acgurisiton of stpeets and roads syskematically overiocked fht prefersnce.
Indeed. the public’s acquisition of rozdways by Jong ueags seems 2 paring
w)arly shrikingg ill wstration af the imperviousness of practice w theory. The
dectrines through which the public acquired roads over pivale property,
without voluatary purchase wr even the use of emunemil dottia,
fAovurished side by siche with the populadzation of classical eromnmiics apd
ihe burgeaning of privately organizad commerce and industoye ™

L'ader vatious “prezscriptve” thivrws, a long period of public uee was
and 4till s =aid to deprive a private owner of the right b exclode the pub-
hic Troen & travelled way The masoning = ther that long publi usage
implics it the prvate owner has “dedicoted ™ or granted the right nf
way 1o the public, or that Yoz whage allaws (he public 10 take » property
inhrest b} .Imh::lg'_l.r ey ] v e _Fm,mwiun [in heliomalizad “hose gr.anl"], 453
same coumbinatun ol the tero. These Jocteines have raditionally been nar-
row and qu:ll:' EFIl{'i.".iﬁl_'. npp]ying -:_'I.'l_ill.'ﬂ_'!.' [ 051 I:'-I.'I.i.li'h‘.l}'.‘i. bair vl B csbhaet
proparties that the public happens touse ™

Thaugh [ shail refer to both liows of crazomacdy a5 " prescrpive,” sinan
they are bath bazed on usame ower Gme, “prescoipton’ echnically re-
fereed by b J¢gunsetioms based on ad verse wse rather than didication.®
In fact, “imnived dedecation” was the mune commen doormine, and its legat
deplovment clearky ageampanied by marcly of comweree and induskry.
leeph Angell and Thewmas Curtee, i their weellknown 1B57 treatise o

Ther Cimmieely of fhe Ciotrmgels FE]

highways, stabed that fhe firsl cecorded case of a landowner s umplied
dedication” af atead b the public had cocnered in an English case in 1737,
b-}r the wtud e of The A beenths -:-enl:.lr],- the wses it the dew Lo Lad carme
ietbur U] Floswrer ™

In thwrory, wher a landowner beft bas Jand apen Lo the public's wse, o
courtcoutd infer that he intended 1o give the Jand to the public—aor. more
technically, give thee public an vaseicunt; and as wah any complensd gift,
he and his successors could not later repudiate this “dedication.” Bet 11ns
gift znalogy eosed am inferestiong probiem in the comtext of nineteenth-
{:nl;l.;l.‘!r' !-E'ga.l I.il.lll:tl."i“l,'l. [ERT 2 A 'Fltl."bl'rh'n baafmg d‘i'f'.!'l;“jl' o e LI
whether the public can genuinely own and manage propecty. For a lire, i1
was £2id that no one coul! make o gift to the public becavse “the pulblic'
wak 30 sy fficiently specifls donee. Thes amguebied b saying that the geo-
oral public was not competient 10 acl ac 2 propeny owner: propery had b
b managed by particular, identihable peruns.

By the later nincteenih century, American courts had found a way
arcundd this decteinal difficulty, althoagh teer selution was something of
a sndestep. Instead of addressing the saue of the public’s compeience tn
receive property, the courts fommsed on the "doner's™ acls and asserted
that howwever weak the public’a claim to owpepship might be, the Tand-
olv e 'a was sHlE wreaker: the landowner's ow n acls maght estogs i Drom
asserHing that ez Do whiim by had “geoen™ psinset wene inogmpetent to
receive it M

The doiging of wnplied dedication also vaised & second much-wran-
gled-vver problern: “didication’” tequined a clear maritestation of the
oW ners inbent fa geve over hig propecty o public wse,™ but ihig was nog
always casy to identify. Sometimes the owner's intent dir indeed soem
ohwinud, 35 wobvnn bee (2 oo Seeeeds i1 2 subudiv-ssan and marked them on
a map, “public stoiset ' Buksnmushmaes ot woas much lessrlsar, sinoe. as
ofie brealese put ik, inbend need mod abeeays ackus v exist o [Ehe] roiod of
the land-pwner ™ but was simply 7 matter of appearanoes ™ Could the
vivmer s dedicadin” Be infereed From the pulilie’s wwe aloree? Yes, soul
some oourts, 3T wend on Jong eneugh, How long? Twenty years svas a
common answer, bul lesser perinds would sometimes G if B rircem-
slances warron bed

These hagglings aboaut length oi Lione fooused less o the masnifesa-
ticms it the landowner's intent than en the acts of the public, and ther
this suggestixd 3t analysis based nct an what the oeeter Bad weaniid e
dedicate but rather en the publics adverqs u-e or “presciptive’™ in the
lethnlcal sense. Mevertheless, particularky im the early vears of the cen-
iy, seme colrks Tejechend e adversr wwe apalysis cven thoagh they
would permet imnplied dedication. As late as 18y, the Californea Supremn
Croaurt shivd away from twe adverse vse analyss, for reasons again raising
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the interesting wsue of the publlc’s abilety b own property; advire pas-
sasion iechnically was based on the fiction of 2 “lost grand,” and de pen-
eral public was incapable of rivceivang a grant, cver. theough it might o-
wwive proyperty by “dedication. ™

The dishinction between a dedication and & prescriptve “Bnst grant®
weemned ay hypertechnical to some ninetsenth-ventury courts as ot doey to
us, and sow paid po atlention ke g ag o Ness Jémey court acdby ob-
sreed, the designation was “a mere difference in name* ¥ Ineicdar ag the
distinction «fid make practica] setse. the Teasoning seems o have boen
that public prescription was doubly unfair 1o a lsedowber. A somcaHled
lost grant {that is, preseniption ec adverse use) was proved by Someoee’s
long usage, inconsishenl with b clafons of the brue Owoiee. When the ad
VEre Udage wak amply thik of an isolaled individual, s in privaie pre-
scription, the rightful enwmer eould prevent Hie usage By Bringing an oc-
lion tor ousl the wrberlaper; Tat wisen the “wser™ was the public at large, he
had no distind defendant toswe and Femce an way o grotect his Tights. ™
Arntlier ynfairoess pecwiar to public prescrplion was 1hae aebstamial
public claims might be based on guite thin “public” wse W unduly bur-
dims an pwner it use by pethaps only & Bw penople can branslang inte a
clairn im the poblic ob Tasge;: thus te publics witimate claim may be mech
moee intrasive Ihan anyvihing the private owner cxpectd from an ooca -
siondl teespass® For these reasons, the goneral poblic was (and shil ds)
usualiy held v be wnable 1o ¢lalm land by prescoiption, bassd on long
public usage, On ke other hand, the docinine of “dedwation™ hoked o
the aumer s uwne a3 and cnanifiestations of intent, and it was his fwn
[such as platting land for public usey that suggested a gift; he coubd rohue
this suggestion by acting differently. amd when he did nel do 5o, he was
presumed 1o make a gift

By the end of the ventury, howeses, hardly anyone cared aboul the dif-
ference. The California Supeene Coust dislingunsbhed awhr its éariier res
crvations aboat puhlic madway cdaims based on adverse ven and com-
Pletelr mined up adverse ose and dedication theorivs in the 135 caso
Schiwrdtie o, Cikorf of Placer. presaging {he simitar blevd of thecres in the
modemn Beackh acquisation cases " AL preseat, cowrts Toutingly apply ad-
vorse uss andlyses in dhese road cases, or soire ursperficod spictune of
dedwatiom aoud ddveqmr e, angd they igrore the dilficultie: that an ownet
might have in bringing a irespass action againsk e public ot Qg

Woeary veaders nuy well dsk, Whee Jid any of tais docteine-parsing mat-
ter? [t rnatioped becavse by The end af the ventury, the sevecs | preseriptive
docteines for foadways, taken togetier, foubl act as a double-edged
tword against the landowner. B tho cwrnee did sagthing toobalt t: publics
use, his passivity cou!d be swgarded as “dedhicating” the roadway to the
public. Tf en the wther hand he attempled 1o hald that usé bul fasked, he
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could lirse bis rights under o theory of the public's “adverse wse ™ [ shory,
aside from enaderog 1hu raadway phytswatiy impassable, soting Wi fand -
awneer dld, or releained from daing, could prevent the implicabon of poukb-
lic pwnarship of any property that the public achually wsed 05 o roadway,
This i ot [0 say that publle prescriphove soadway clasms alwavs -
feated private landawners; sametumcs the landowrnees won, fos sOme red-
sons fhat will appear later. But the prescoriptive docirines themsedves gen-
eratd reoe real becka Tod e wals ihat the pablic coutd scquite roadwayes
theaugh usage. Some versien of prescriptive theory was—and writd i3—al-
ways available b give the public the roal, whicther ghe mwner acquiesces
in the publhie's use or defigq it Aind This in turn segpests the eetraordinary
shreryrth of the view that roads should be public propery, whabever the amitra-
dictions that may lurk bererern the comcepis af “pablic” and “peoperty.”

Puelilic THist—Tidal and Sebsnerged Lands

and thr Walermvays ooer Them

Eoadways seomed 10 enpoy 4 veey abropg peeston phon of “pablaciess™ in
ainrteen th~entury doctine, but that presumplion was trifleng by cuie-
parisoa b0 the assumedly public nature of wateraavs and sehmergped
lands. The idea of a “public trust,” now so much discussed in modern
fand use and cnviconmental lteratune, has its Ristoric srging in doctrines
relating o owneralyp of lands washed by the Gides and [ying beeathonae -
igabbe wane,

Aamearan legal scholars have lang slated thot despile the genoral pre-
sumption in faver of exclusive indevidual ownership of land. submerged
and idal fandy aod the wakess Lineang aver them wenes osenwed Biest by The
ki af England—rnote u? ks a oetapbar for " presumpdively apues bieihe
puble—and, afer the American Eevolutinm, by the duly conslibuted
Americam states. " These lmts and these waters, it was waid, were held in
frust for she public's righis aof pavigadion and fishing (and possably other
uses as welll and eveg il alumabial, theses dand s would continue telye part
Lef The= Fus _r.lm!lhn;'arh':l, imprE-EﬁEd weith 3 Arusk si favur «of The publn:'. Thus s
Pubhic irust scemed te be semething in the nature of an inalienable ease-
nrenl, assuning public acoess for cerfain purpases

Alheugh Amuericam and Englich junsts confidenily espoused the sov-
ceigr’s Corest” owenshipr 0f ths vidobands as F o dated 2t least From, e
Hagn.'l Cairta, theme o strung gl o 1vae ehie lhd,-u-r_l.l wan o rosteyet oof
rauch moTe revent origin, A sivteenth-century rovalist polermgish was ap-
parently the first b claborate e wlea that tidal lands prima facie b
Tonmed 10 the crown, even Lhaugh ar Hue ime Bnglish sobmerged and sid al
tands i fact had g been beld by prvate owners ® After a number of
years of gorweral disfavor, the theary reemargoad o Se Mathes Hales ina-
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bz L frre Mderis, which was writhen in the (9605 bul fisit published in
1786.4% Avvarding to this widely ciled wooek, rdal binds were *presuned”
to belong 1o the crinern unless there were evidence o Lhe contrary, such as
a charkiz, i a showing of loang usage suppisting & “lost grant™ (ie. a pre-
scriptive right).

tn Amwrican law (he presumption of “sovercign” cwnership of sub-
merged lands {lsdged now with the states) was soore eabend ed From bide.
bands to land beneatlh navigable streams gererally, wheiher tedal o o *
in addivipes, sehat for Hale had been & meme presumption of pebloress
wirs transfoniwed by Anderican Jurists inte a brute assevlion: tok evea the
kit Purncedf, it was said, could abenate rust property feee of its subseny -
evcy 1o the penple's wast nighis "

However historically contingent this ides of a “poblic trust™ mght
Dave been, acd however sharp the criticism it reeeived both etganally and
i rrcee nicent scholarship, it has exeried o persistent hold en Armerican
law sinoe the warly nineteenth century.* Public trust docmine has emoved
at beast three waves of populacity, waceable ta pariicular cames or meents,
The first American case b0 apply the phrage b watcrways was Armald 1.
ey, anoalian MNew lersey case; despite the very drubtful asthorily of
thiz case, its "prablic brust ™ lang uage was repeated in the nevd decades as a
fourdation for public claima e submerged Lainds. * In the late nireteenth
and early twvintitth conturies, 2 second flurry oocurred afler the 18g Su-
rreme Court deciston Mirmis Confral Rrilroed = Miiucis, s wveeal state
caned wsed thae decision to lawnch theirown expamded version of the prb-
lic trust in warerways,™ The most recent wave has vecurrsd in the past
generation, in the wake of [oseph Saa's 1970 article applying pubbc irwa
doctrine fa wetural mesoucce law more generatly S Since v, of course,
the environmenial journaly have published reams of public trust Teera-
ture, and & mamilyr oF state courts have execdod public troc doctmine 1o
Tiew purposes and new bvpes of property

A siriking aspect of this histartcal patbern 35 fhe mesomance that the pub-
Ik brust docirine: appears b havae inour Eaw, despite the frailties ks ang,
inal authority, Equally striking s the firct than public trust doctTines in wa-
terways, ke the docmnes casing public aoquisstion of roadwoays, semed
te Moauiersh alengaidy e populici sation of classical soononic teoey—a
Ehwr}' that narmally rogecked (e folicom that e 1.;1::1:(.11 public condd o
and manaye propeny.

M. Wha Was the Public? The Uneasy Relationvhip
of “Governotental™ and “Unorganized™ Publics

Orew= wray o serlve the conundrum of “publicness’ s easy of voarse; sim-
Ply equate the “public” wilh goveramentally organizied bodics. Publics”
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of this s can act ws progyerty holders in a corporate, organized form—in-
westing wn praperly. managing it, exchanging it moene or Tras & privabe
ownets do. Indeed, this form of pubhe cwnership 35 hittle avore (han a vari-
ant ¢n & corporan form of private management and could obyiate fiwe
gemengns prodilems thought [0 accompany nonewclusive use. Bulb same
nireteenth-century dodtrines sejectsd thic aear saluban and located the
public's rights inowbuat other courts somedinees disapprovingly called the
“urorgarized public,”*? that is, the open and utterly nomexclusive prldic
at large. Foad and waterway cases both clearly shomved 1hed tendener—as
wrl| 2f itw oomatronersial characier.

Thr Eund‘ﬂmy "'.."Irrfp!dnrr" Eaurnf ropesig:
Frezeviprtion and “Pablcaess™

Although prescoiptive docrines chacly berome o posvetful suppard for pub-
lic roadway claims during the nineteenth century, sonte private owmers
reeverfhiless provailed. Chws sofrtuon reasnn was that the public kad not
“accepbod” wdhedicated foad and thus did not own it Just bescatk this sur
fac ol (ks " acgeptaoe” iszue lay a thindy veiled argumimt ahoant pust wha
could count a5 an appropriate “public.” Did an anganized. govemmnental
public have vodo the acoepting™ Cr wold any ald public at Lange do?

A mang fhe many cases raising the quishion was a mld-ninetcenth-cen-
tury decision Erom Maine, Stale ¢ Gradhyry, where a Jandawner was in-
dicted for building a howste on tep of whal waw alleged 1o be a public
road.” He claimed that the: propecty was his owen, and (he coun agreed.
Although theze ws some evidence of bis “dedication™ of the roadwiy, the
courd aaid, the road could not count as “public™ without more evedene
that some organived governmental authoeitics had  “accepted™ it
Bradburry was particulatly stringent, rejeching te noernal pattern ot fund-
ing “acceplance” through cunnty gradmg ac impravements or some such
achon ™ The Bradbury couet gave the chagsic reasons for insisling on offi-
cial acveptanct: withowr thig, a landowner cowd connive b opeooa rsad.-
way whesn'er b pleased and then frist responsibiliny for its upkeep on
loc o] gowvernancn s, thus evading the requiremant that the comsttobed au-
thuribues assent o new duties and burdens oo the public feasney* A few
vears afler Bradiuey. the [lineis Supreme Court made the sanee poine,
acdkching that such acks by indivicdal landvwnees eould contradict “the
wandws o [a lexcal governcaeat's] proper oflficers and of o mapority ol its
people” and wereesperially pemicious in a stabe like aurs,™ inowelich, ke
cause of ity new and ondeveloped charadier, roads and bridges wete a
cause of great vapimss ard Jgh 10565

The underlviry theory of these “odiicial acoeplance™ cases was thus
govermment by conrent. Citizens were prosummed b consend do thee du-
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siens of their poaverning ofickils horause they consented do the larger s
Beon of govegumert. But it could nut be assumed that 1he citizenry can-
sented to be brnd hy acts of mere individuals, why with o aothority
uwtd Jand as a voad far their owon punposcs and whe indeed mghl comsn-
bute naly & minority of thwe Citizeney.

These midcetuty fames njected 2 more eapansive Faglish dodrine of

1ance, which requined no offscral adoption or acceptance and held in-
stiad that the gerwral publc could tuen & passageway inte a public 1oad
by its mere vse. Indeed, in Englamd there was 3 simung sugeestion 1hat
once the public had acted an thes way. doca] officaks had no ol an the
rrier.*’

Midcentury Anerican treatise wrilers suggested that pech infurmality
wins ECNcEally wnaccoptable on thag side of the Atlantic,™ ban by the erd of
Lhwe cenrtary, things kad charged even here. In the 1gun editton of their
treatise on roads, Bymom and Wiltiam Ellictt neted iat the question was
wne on which there cantinued 0 be “rowch diversity of opinion™ jas was
still the tase Gty yvars later) bub thal the “prevailing opinion” was that
acceplance el be inferred from long and genwral use by the public as of
right.™ In this altered doctrine, the "acevpring” public could be the whor-
gamiied puhlic at Jarge and not necessanly & publx arganized inlo a gov-
crnmental body. Here voo there was a “oonsent”™ thensy wo suppart (he
duwtrinue A municipal corporation, it was sid, consists of the inhabitants
and nat the officers, the latter being mene agents for the formee; B the in-
hakitants by their conduct accopt the dedication, this sefiecs 15 an act of
the principals and needs np fucthee inlervention by (ke agent municipal
affioers. ™

The diffieulty with Uun theory was ik insensifivity be the majority /mi-
nukily protlem stated inthe earlier Cages. A g0l Contecticul case, P!y
v Tuwee of Strmford, Hlustrated the point: here a small number of induvidu-
als, wahir walked over a beach acoess rodd af imegular mes, were hald to
have “roeepled ™ the road for the larger public. Acconding da the conet,
wen 3 i membsers of the "ungrganized public” could disclese Lhe pub-
lie's A fude by thear boot traffic, 3t lpast if thase who would be “patueally
expectad” be use (he langd did = at their pleasu e ™

Perhaps this would net malbey if the few “gooiptors" placed mo rew
duties vn the Farger community, Some cases sugpested that claims for
mnaintenanct andd bart liabrl ity could Be distmgwished from merc clain to
BCCeRs. I The 30Bss cases, N WA KPAYars’ Money was at stakee, aod the oply
quesEon was whether a prapticular way would remain cpen to publie ws-
age. In such srstances, the conrts might not wsh e give an extra “weoep-
taroe ™ ohjoction 4o the landwywener, i B o5 roacts of “J edication ' had sUg-
geated thal the public could hatke access do hus property. But that wead a
very diffevnt question from the Tabatity caes, where a Tandowmer or
third pariy clainmed that the govermmental body fand, denvatively, s en-
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tice citizeary) was fesponiible fov somme road expense; here the cours
gl imsast an fnenral governmental acoeplance,™

Ay Lhe end of the century, howeyer, many cowrts wend beyond even this
bib:rzated approach; in a complere wumaround of e eaclier docimme
sgquating “aeceplaer” wuh offical acts. thay held that the snorganized
publics usaye of a road cowld “accept” the mad-—even wherg e issue
was porernmantal liabilite™ Despite it technicality, this was a quite ox-
trantisnary develepmenl MNooone dispetes bt geverrmenlal awthoriics
may decide for their constituencees b eslabllsh and mainlain a rozdway,
but these dovires placed the decizinn in the hands of 30 unknwwn set of
peracs, wiwa in fach voild be considembly e than & mapmty and whese gaore-
dic use of a eoadsyay feisted respoasibilities on all ibwir fellow cilizens.

Why then could uncrganized individuals bind their governemenis
“accept " roadvvays? The chief idea seems fo have been to profiect injured
parties” expevtatinns. Tn Benton v City of 52 Lows. the plaintiff s deceased
had deovwrwed in 2 simbole in 3 walkway that the city had never femally
acpepted. Afler repeating the usual view thal the vty was onlv an agent
fow its ihabitants, the court remarked that because b all appearances this
wis a public sidewalk, the city wioaid be estoprped Fram denying it—eyven
though ne official had ever done anyihing o suggest the public’s accep-
tamce.™ The eppecramor of publicness, then, 2 much a5 the general pubdic's
ase, fined pulilic “screptanoe’’; as ir the beach road case oubed earloer, fven
a small volomre of public we would constitute “accptapce’ wheoe thuose
weme the “naturally expected” wer,**

Thls laves stil] another Flu;.;..fh: whint aoe thy el factesiskics thal Toke 2
sidewalk or an access “appeat™ publel o the ordinary oboerver? Al
cases supeested rthat things appedr to e public if the pubhr: t2redi them.
For cxample, an ifpe lowa case, Mardersd ¢ City o Dolegee. concerned
tirk liskility for 4 bridge fhat bad fallen into disrepae. b balding that the
paneral public's use counted as " acoeptanoe,” e court 5Aid {over a stiong,
dissenty taat the city has o duby b kip up those things that the public
“needs. ™ Wt again, what 15 ok about a bridge that suggests thal the public
merds it? Toemwkee such an asserbion, ore Tequines @ praor cunceplen of the
things that puagl by their nature fo be open to the public. [t watenvay
sy onr Fained this problem, and boneath their equally areane controwver-
suerk, Mwey alon supgested that some properties aughd by nalure 2 belong
to thee prublic.

Watereaws ind the Dafinition of “Mubfic:

THe Paine of Legisladiar Poover

In their abmervations an waterways and submerged bamds, as ot road-
ways, nincteenihCenlury commentators Phinaght thal the public showaldd
b i control; but here d00 At drast some thought thal ‘"I'II.I'I:IIfi'l:Jr ool
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meant a public ocganized into govemmental bedies The protific [iseph
Angell presented thes stamderd theory in bis chz8 freatise on idelands, ne-
1ably ar his remisrks vn erown ownership of waterway “tasd’ lands Tlwe
king himself, saud Angell, could not gram these lands free of their subagdi-
vatton b the public teust riglis of navigation and fishing: but Pecdiamemr
could di 5o, a1 beast to Hhe exlent of the fishery, and could place fishing
tights in private hands.*

According to Angell, thw reaton for dustitiguaéshing the orown from the
1egaslansre was thal the begslanare [enlike the erawnl is te same thiry as
the public itself, Une cyuld nat deny the legislatuse™s suthonty to relin-
quish a right withvat demying than the right belorged to the pui:llit' im the
fiest place, And, the argumint rentinued, American legisiatumes pow Jad
the sarme authunity as Farlmment, and while the prople wene soveccign.
therir corestituted political Bodies were their muauthpicres,™ |mplicl in s
analysis, of oouzse, vwas the derdal that the “wnorganized™ public had any
stalus over against ity own hegislatures: the prople were soveredgn, bul
they bad b sct throwgh their agent legislatures, Ameng fhe stares, the
MNew York courts most emphatically follawed thus view of plenary lagisla-
tive authorivy; they continued s do st until Jale in the Sentury. repeatodly
stahing thal the begislature had succeeded to the authority of both king
and Parliament in navigable waterways. Subpect urly to the paramgant
fedecal contral of comamerce, Lhw begmlature’s ability Yo ack for the pulblic
wan complete—up to and including alisnation of public rights %

Best vven a5 Angell statexd this theory of legisfative authonty, and even
a5 cowrks avked ppon i1, a socond Py was making an appesrancs oty
e hw — a thevry of 4n inalienable public trust in submerged [ands. The
€58 10 Begin All this was the Mew lersoy Supreme Cowets 24 decision
Arnatd 2 Mundy. ™ Areeld imveolved the validily of private proper y rghbs
ity some submermed lands whoss purported litle traord back to the roval

Brants fo e eolonial Mew lersey proprivioes. The courl septatad thee ordi-
racy Wvewry, Hat the mrown kad bewn urable b alienate trust lands, bul
then vegmit on to assert Lhat even the fegedadiers was [imibed en b capacity n
dizprse of Uwese lndy. Toiw swre, the legislabure conld alter trost proper-
ties for the sake of improving the public's ases: buteven itoould oo grant
aw'ay fmus Jands in such aoway as o “divest .. 3l the Gitbvbens of their cime
mn Tighl " "Sueh d grant,” said fuslice Kirkparmick, “would be conrrary
b the gl prinoipios of cul conishration, and never copld e bonne by
frev prople. ™ Apparently thise lands had some intherently public charac-
Ier;rm fhat cven the sovereysn legislarare could nod gran| them sway at
Wi,
~ Withizz a lew years. 1he New fersey oourts backed away from this prrrha-
oo and cven Cilsd the Mewe York coutts bo reassoert the legasha tu s ple-
nary conprol nver submwenged langz ™ In the meantinme, wie the Linited
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S1ates Supreme Court docided in abg2. in Martin @ Waldell, that ke tu
same xubmenged linds could ol ke derived froo a royal grant, it des-
cussed but manvevered araund Areelds public trust position.™ Bat
Amatdy “rpugt” {heory— thoosgh wheh the weorganized public Jad
property rights tha could override even the acts of ity own Pepre
seplabives—eninyed A 5.|J{"I_"|.|'|CI.|I-E'|]' revival i the United Stales Suprerme
Court’s 1Bga decision in ez Central Raitroed 1 Diveaas,™
Tre backdcop ter this most Bamous asserticn of the public frust theery
was a paue of acts by the [1hnois Jegislature. Frst it had granbed 1o a ral-
resad (he submerged landa a1 along Chicage’s lakefront than b had e
pented & year laler and revoked the gram. The question bafore the LS.
Suppene Court comoormed He stibus of the indfial grant; if it wene valid,
the legistataee coukd oot revoke i wilhowt commpaemiastion . But according ke
the Suprerre Couct, this finst grant was mdecd revocable, The legislagure
cuuld Tk premanently alienate all thise sabmeeged lands, except in Fhe
servion of Wrast purposes for which they weere held, zaid [ustice Fueld. An
atternpted grant of thiz sorl, he said [in 4 passage remarkably free of sep-
porting anthorilyh. “wauld be eld, iF oot absolutely void on its face, as
subpect 1o povacation.™™ He ignued the oxpress safeguards to pobiie tayis
gation s orporsted n the grant and compared a porported divestment of
the public's brual Fights ko a goverment s effart to divest its#LE ol - po-
lice poaver— both equally invalid ard inefecqual gkt
Hmois Centeal sparked a new line of ' public st jucisprodence in the
siba b Wisconwin ws particu lely active in develeping  pablic Lrust dos-
trine in the veats around the tuen of the oiatey, citing, Mlincs Cestral 10
ol that waberw ays were necessanily subjec 1o public Tighte.™ Muregyer.
Wisconsin’s dodt And conlerred property-Tike interests uo the general pub-
lic, pvet pgaind Qs own Eu:h'.'emmcﬂul offwrats and even against the
elevoed legislabure, The puble’y interest i Ravigakicon. it was said, could
averside officeally sanctoned efforts to destroy wavigable waters tor the
sake of ditbyer puTPuees, such as drairage for agticaltare or pobiichealth.™
Flanida too had wveral public Irust caces after the tam of the centary:
gama of which Jinbed far A time that the geneeal public's ciphts could act
a4 a [imitation ot legislative authnrily ™ Fyven Bew York appeared to be
temspearatily awed by the authority of 1Nianis Central. and relreated let a
imve from its hard-line docteine of absohate begislalive authority vver sub-
rrerged lands ™
The public o sk deel Gee inowalerways, then, Lke the prescriotive -
trares Foor Toads, has pravitatod heewoen Do difReent versdens af The pub-
Tic. umw b5 the “public that is consiboied as a puovermmental authoriky,
whase ability b manage and duispase of irust pooperty as plefary. But the
obeer is the public a1 lange, which despbe ik ioorganized siale wems 1o
have some propeciy-lke rights i the lands held insmust fer it—rights that
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may be ascerted againsd the public’s own tepresentanves. This ductisn
has redpparaced in the modern debates oveer the puhle frast, Joseph San, a
chicd spokes man for 2 pulblic frust in nakural resouroe L, has asserted the
fornuer view of an ullimately plenacy logistative authority, bun athaer @ mne
metitators suggest thdl Ris ideas impllelHy go further, mansforming “pub-
lic frust™ into & thevry that confiers property rights on Hie public at large ™
Lt such a theory, even Lhe legislabure ive!f cannot divest the public of ils
rights in trusd propecty.

This verslen of tights—rights vesting in an unoegamizsd, nonexclusi e
pubilic at large—depa rk, Strkangly from the crdinany vunw of reoclassical
ecommics and from the ordina ry depiction of what a riglus holdder is sup-
prreal b be, This puzzling to see how such a body could exercise 1he nngt
fundaisenta | alributes of imwmership. giller investment {since po [ndieid-
ual an caphure the pain of his effars] of manageont (for the same rea-
50N} 07 ewen aliefation [S:wve no patential purchaser would bave a clear
arler wieh whbiom ra deal).

liow then can we explain this very pecalur afloeation of rights ko tha
unorgamized public? The notivn was exceptivnal evem in American law,
and B causid obyiows uneasionss ovin in those oad and watecway cases
in wheh it was sometinis applicd. For assistanee in this puzele, [{urm o
an unlikely guurce: the weakes! aod least-used of the notions of public
propenty, namely. cusborm.

Custons did Mie Canoepl of @ Managed Cammans

Unlike prescriplion v publ Lust doctrine, castom was used only vory
paningly, and in oply 2 few Anverican stabes, o clazm righls 1 use mads,
pathways, and lidelareds areas ' Joseph Angeil treatod customary rights
ag A hype of presooptive sighe, bul bwe said thad they differed from grdaeary
prescriplive mghts in that they were eojuyed eot by individuals as such
but rather ag metnbes of @ spwecife bocality® By the 4ame token, bocauce
they benefitted only members of specific communiies, costomany claims
al=a differed Erom public presiphun o7 public teust <lams, which benes
i the pebhc ok farge. As we shall see, this wag an erlrormely i nypew kani
distirs e o Amepcan law, and cne that andeelay the geneeal hestelity af
AMmErican couTls W (ustemary claims Yet in a paltern that iy signiiicant
for ecorwmic theory, sustimary claims ded resembbe Hie g dines vesting
propethy bhe nights o the yenecsl pubsdic; custom (o0 was said 10 bestow
reghis on preple whose provise idennany was unbrnem and idefini e, and
thas thiewe clams too Sacked the ecclusivity that nermally accompanies in
dividual propeTty cntitlemeits,
(:LL“‘IJI‘I.‘Iﬂ]’}" claims derved From VETy ol British Iega] i Feue,
whereby residents of given loacalilies could clam rights az “tustorns of the
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manor” overerd g the nammean law. Thas Blackstore yiibed that A mam -
ey of Jocalitics hiod their avm customary Fubies with respect te sy mat-
vers a% inheritance and the time and maper of oental payments. To e
helet ped, the custern i question s have exished withont dispute for 2
time that suppoeed |y ran beyond memory, and it had fo he well defined
and “reasonable "

[ Bedtish Taww oosterm had Traditicnally supportcd o commumiy’s
elaimia b wse Landls in commeon inoa variety of waps aside irom road ways.
Custom had histomcally supperted manprial lenanls’ cighis, bor #sample,
1o graze anzmali and gather wid ot cul sl pn (he MO CONEMOons.
Though many of these commupns” rights had vanished by Uhe nincteenth
contury, some communilics’ customnary claims b wse land persisted,
R dweay use continwed, bud e most netable survivak were for cugiomn-
aty rocrentinnal uses—maypole dances. horse races, cricket mabclwes, 1nd
sty n—om whal was othenwise privabe property.”

In the eatly nireteenth century, some Amesicap concls sy weill-
ing—lbwit celuctantly—em achnowledge at least o llaited dodtime ol Canse
bamnacy claims, even fhough, as the Mew York Supreme Court put ol i
s#y1, cugtomany Low was “projudicial” ¢ agriculture and "ur-n:-:mgvmnl
with the grs of pur government and with the spini of iodirpendence
of our farmers® By the end of the cendury, hewever, Acneoivan CoUN: ap-
praced o have grown hostile wo Customary clams as & matter of prngiple,
andt by sermed o be particuladly alarmwd that custormany claioes benelit-
ted the members of specific communiboes. .

Crafane 7. Walker, for eaample, wis 3 105 trespass actioo in which the
defendant claimed 1o be using a customa oy sight of way linking bwo com-
mruties. The Conmecticut Supreme Court alemnecd 1he elaimusd cwstomary
right, giving several reasons of which at least the first two scemed rather
Mlamsy. First, said The court, in a state that had always had a revording sys-
tenn, 31 was i mpropor 1o 3y that toog prage of land demonstzated a “losl
grant” {the notmal theory of prseription), and, seoomd, the purperted
grantee was of foe “fluctuating” a characler.™ Bul the recording systerm
and 1he “Tuckraling” dormee were eyen wre poablema for purporicd

“impied dedications™ b 1he public at Targe. when e Compectiont coerks
were muth mote benient ™

YWhat was it whout castomm Bt sen Her courtl on edge? relarl gave a
tharc reason, and wgh crpplic, it was the most inkeresting of .{lll: such
eLStDmATY rights, saed the court, wawld faver “berms of commumidtes -
Wncrwn En b bk ™ Certainly this remark eeflocted the genegal &meci-
caa hostility 1o the feadal and manorial basis o customary claums. But b
alsn forused precisely on lw informal chatracles of the "1::.'I-:|'I'I|.'|"|1J:|1|!:_-,-"
claiming vhe right; the rerark suggestod thad i a community werd going
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te ameaker claims in 2 corpurabe capacity. Then the wesidents would have to
Organize themselves in 2 way begaily authonized by the slate,

. This pusint was made even mare fonehelly in Delaace o Cremshm &
Frier. an acliet Yirgima cose involving a claimpd “rusiomary” naght of
Re aiz ISeCiiars to e paid an kindd from inspecied good ™ Thee stae con-
stitution vesdod Jegishative authonty in the legislature, said the couet,
whereas 3 claim based on custom wonld permit & “"comparatively . bew
individuals" tor make a law binding on the public at latge, conirary to the
righits of the peaple tobe bovad only by Laws passd by lhaar own “proper
Tq:nle_-ammtl'.'m”'” Inckeed, 31 e custmary acks of am wnorgamsed g -
mganity ool vest sorthe fnem of propery Fights in that community. (hen
st cuul o dispilace orderly govierment

These crsemially poltical and constitutionsl anetles give us a clue la

the real character of ihe objection b custmary riphts, The Tear way tha
vustarmary claime might allew infiormai and wneffcal practies te subst-
tu!:E' fiwr esiablished government. Aul i 2 sonse, cuslom diwes Paesisely
{his Mt was 2 vemmomplace among British jurisprudes that a general cus-
tom, the cwstom of the countri ™ s o other than the commae Taw k-
swhf. ™ Loaked al Fram this perspective, tustom s the means oy wloch an
!J'!hfn'r'lid.‘ unorganized publc catvorder its affairs, and even do so author-
itatively.

Cushorm thus suggests a route by which 4 "commons™ mar b man-
aged—=a means diffesent from oinershup eithes by isdividuals or by poga-
Mized gavernments. The inttyuing aspect of custornary shpkts is that ey
voat proparty tighls in groupe that are indefinite 2nd infarona | vl tumvers
the!es.s. capabhe of seit-management. Cuslom cam be the medium thivsugh
which suwch an informal group acts; indeed the comomunily ctaiming cus-
WOMary Aghts was insome senses not an “unongaoized'’ p ublie at all, ewen
o it s it 7 formal goveTnment sahe.

F_ml'l'l & TEIBO™ MAng REMET peripective, a group capakle of gemenit
Ing 15 even customi reaght to e if anything a less obeclioneble holder of

peblic property™ than is the anorganies? public ai large, becaase a cus

tontzry public comes closer fa the manszennnt capacitics of a govern-
n.erLra.IJ!.- L ganlred “public.” Cr this TEdSaiLing, i claims owr cgemnary
I_13hl'£ should b stronger, net weaker, dhar the claums nf Hhe gencral public
in roads aned waterways. Even thaugh Lhe American courks sepecke| cus-
tomary nghis o grounds of conslilutwmal pohicy, ane con s e bogic of
tha: Eiglish pattern, svhereby cuslnmnary claums E-H-:!l.'lr'ﬂp.lﬁ-ﬁﬁ.‘l A coesndara-
bly broader range ol propery claims than mwte roads and waletways.

By the seneteerth century, even in Britain, 1he enclosure af marurial
commeans had largely ecadicatesd customary claims for such consumplive
WS 3 prasturing and wond gthwrang ™ By cwslomary mghis, whether
Riseinic oF More receni. suggested that cven wlwre resounoes are scaloe,
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commons noed not b g wasteland of uncertan or conflicking propenty
clhiims Cusbomary use of the medineal eommions hiwd bewoy heded witk
reslricluan that fimited Jdopletion of respurces™ This patbern contnued
it the pingtsenih century, insefAr a5 Hhe Courts reropnkaed cusbomary
clairns. A& customary Hght b0 lake sail frond & commons arcs, [ar csample,
would e demued unkss it incladed limdations copsishent with the leme-
mwznt"s ability to recover: ullierwise the custern would be held to e un-
cerain” or “unreasomable ™
Muogequer, the very conoepr of 3 customanly managed commons Sug-
prsts Heak under s oircemitances projurty Tight be more valuable 2% »
commups (usn A would be e individeal haneds, because the ad mipistra-
fve cosls of custumary management are low relatee t those of an indi-
viddual property system. While early Eurepean begal and political systems
were shll weak, indrvidnal pwaership ot pasturage and woodlands might
havi piquired 4 prohititively exponsive policing, syAlem—certainly more
expensive than communal eustem.™ In an exa mple chrses 10 hexrme, during
the warly years of settlement in the western Unibed Stales, soltlers treated
band, wrater, and Otlwr resources as a commans and managed them
through their ciwmn customs. Thesd clstonns were Forntalloed it 2w ooy
wilk the aerival of increasing numbers of clumants amd canfhcting
claime
Evwen, then, Qi costarn may be an infommal rechnique for managing .
Commes, et Us 1um back 0 i raads asd wategways to whch the public
had dckss, Qatensibhy an AN unorgamized” commens, Yeoe U rone
and waterway travellers really such an unorganiced group? Angell and
Crurfee's 1957 tredtise on highwavs suggests that they were not. I an-
dudes many pages oo the “niles of the road,” wwluding wavel om s,
camals, railroads, and navigahte rivers. Thus travellees were o kedp 14
partaubar side and yiehl ff o0e or AnoTner Use and reowd o mcdernie
pace. As (he authors ooted, fhese rules donved Inem siatebes in Amerca,
But in Englaed from- -whal gl5 I—rus b
Foreover, te very confimement of rouds and waterways fo tinited ar-
cas supgesis that iravel and transport on themn were hierally kept within
brunds. Heve (oo thes was a very considerable amuimt of comman fae
abowt what wses -if any— travelier: meght maze of Hee burdering prog-
ey beaveliers could g apuend impassabie spoly in B road, hor pxamele,
but they had to keep ther detooes as close as pracicable 1o 1he palsting
revid anied e use 3l termake roules §E posible ™ Similar roles eestraed the
Ls0s 0 wakigs ays. navigalnm wis saud 0 Lo supenos G ether watenway
wses auch as fisting, hot saitors still had o avead disruptng, fisbyels un-
awcossanily '™ Suchorutes Lmited imbposadions on others while skl pefitil-
ting public use of the travel Tanes. They snggesced that roads aod waler.
Wars were " managed comenens” whese SOy pradines ameligrated
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problems af congestion and eofemal hams and where allermative [=lpe i
eriy regimies mipht nol kave been warth the expenes, sa long as the ooLen-
Iry was relalively undeveloped.

Indeed American roadway case b suggested a view of the “public”
ard s members that is mther at odds with that of a heedlissly self-intec-
asted and onmized rass of s2lf-secking irdividvals, The auld-nenctcenth-
ferthiry couns sometmes denied public dlarmys because of o copnaem that
such claims might “be peeverting neighborhood forbearance and good na-
furei™ and uprooting the generous habaky and customs ol the prveaple—
characterashics that ine cowes cleary wished b nurkare, just ax thiy
wished to exchew “churlish proctices, as Angell atid Drarlee putit. '™ This
tn baen suggested that the law was a vohiche o uphold 4 Jevel of dvilized
béhavior already existing in the people.

Minghnth-century American counts alkwved claims by the genecal
Publc at Bange, while rejecting—as a matier of political principle—he cus-
tomary ciaite assirted by infoenal and unemthodon commonities. The
Ahmerican antipathy to customary claims, however, obscured the point
that smal] ahd unarthodos conw unehies are not the only ames bound bo-
Eetter by cushmi. An emtire populsce may have custons as well, as
Blackstone and mthers rongnized when they designated the commaon law
anthe “custom of Ihe coamtey,” The comeept af a managed but frecly acees-
sible commons presoppeeses just such 3 populaco—that is, gne that be-
Bt according Lo custorms of civic care, wwluding a dvilised tegard For
e puescruroes i wses.

A%y have seen Froo earlior essays, such « copcept of the citizenry was
st at all far remaved Fromy mireternth-century Amerivan jurisprudene,
given 1l serivus discussion, dicring 1the Amenican mnvolutianary and con-
stflivnal poriods, of “republican virlee” —individua] seli-restraint and a
Livjc reg,an:! for {he Fosater gl.'lﬁd hat was thesughil essential any derno-
vratic regime. Thote vorne ideas Bt wient back af Leasd b Muoarlesquiey;
thu- Amtilederatlsts had urged them, the Foderalists had nuade sopme con-
Sesicarys 3 Pheemn, and the rneteenthconiury cnorts showed tha they still
BUTVivesd 45 concopts of republcan ¢tizenship.

The managed and organized agxe of customary rights, then, casts a
somewhat diffenent light on the public nghts in roads and W DT AYS.
Eike traditienal communities’ custosnary commeons usages, iravel and
ST Cial NS PORE GoouT where ¢ven the public at large can manage it-
sl and prevent wasteful vveruse of a resomrae The “URorgamized pab-
he™ i yupds and waterways tikis on mwone the appearance of a civilizes!
and wlf-palicing assemblage; through custorn, 1he members of This assom-
blage cam comred thedr relations witdy cach otker and with wiher claimants
b3 agdiainiing propoerty.
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Custom, itvshort, can troe and modecale the docad rabe of apsiure that
51_13:.!31-;5:;.:“3,- bends b fumm every common inla 2 wasie While our nu_rl'na]
meats of stlaviog, off th tragedy of the commony is o regaroe of private
property, even povate properly i frequently gaverned only by custom.
We sev this, for exampla, in the prosic exieple of the eustm l:h.nt Femmits
us torstaker a claan ol Frst possessinn by [eaving a oot on a seatin a mavie
theater ek a towel 3l aspot on the beach ™ indead, an entire private prog-
rrty Tegu—whether governmental o7 cUSIOMary —may be undirratocd
2 o managed Commoans: i privale property regime is isella meta-prop-
erly, Beld incommaon by tigse who understand and 16w i precepts. In
a memse . when wie docide to divide uD the commpas it prrivats Progerty.
we aye 0nly maving frosn a commniens 0 pliysical pesaneee o & Comeons
in the wocial straciuce thak safcgmards Dudividualeed 1escuTie manzge-
k. .

Ard sametmes that move Lakes uncxpecied tums. In Arnefcan public
property doctring, ane guch tern was the s uf the lewes Fubh:',: trusk
nght, thar is, flishing. ln spite of 2 wide letoric of “publicness,” nire-
teenth-century jurasprudes always viewed behung a% seonedary 1o naviga-
fion as & public trust purpese, and 2 subject b 3 eensidevable degree of
privatization."™ The rhedoric of publotres, may well -‘r.u'.'e stemmed krom
a percrplivn {hat fish were infinitely phatifal '™ This was clearky false,
and it was susen bo b faise evien in the minelenth centiry—-and even more
i1 our man, where overishing was owre wrudal metaphor for the feaged y of
the cornunms. '™ In tho pincteenth cerlury howeever, privatization nesy
also have seered ineffective for onserving hsheties, A common —=if Cooe-
tronecsial—melhod of privatization was allpcation of tshery wwnecihip
3 the shore or bank awners, who in some siales awned the streambed
and supposcdly the waldlife rescurces swimming abewr it subject of
course (o the public frist in navigstion. " Bt where fsh could move
aboud and o aweer could identify any patticabar fish as his ewn, the in
teoest o ivory ey idual shore et by i gething as arany 'fnh s e
enuld for hatrowdl. Thus privaie fishing righls for shore owners did e o
sarlwer bher commens problen.

As o resull, 1he most serious develeprwnt of Quheey propenty was l_h-:
movement teward governmental managerment. As eitly as tEr the Su
preme Court held Brat a svate could limit uystes bed planting a.r.d Tizmny
1o ity ows rplizens, '™ o mome peoent peans, of eourse, lishang rights bave
brwm very mmuch controiled by gos cenmental bodws, which in principli—
however hestantly in prachge—should b betior prepanesd "‘l.]n:'l: yrevan:
WS b manage the pesource inoa wnilary foem "7 The “public irus?
Lhat continues ion Fxhing o quile clearly sebs up goveren et bodies ay
trustees.
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Crskomary rights, then, teach the fessor that these may b 2 micdle
ground betwoen tégmes in wivich the resouroe is so plentifat oF wr cili-
tull lo prvalize that il is owt worth the efiart and regimes in whicl con-
flicting wsics aze managed by privatizanon. This middt * proand s thee Te-
B of the managed Commens—a commnns argacized by cusbiaey
practice, whwre comman usage is o tragic but cather capable of manage-
ment by ordesly and civilized people. [ is hardly serprising fhat mire
Yernth-centuny public properly docmines sometimes chose this middle
ground, pavtscubarly for road and waterway mavel, where sach cvil self-
MLANAZEMENE wwid dmpected

But the history of fishing fghts adds b the lessan, Whaere custne failed
tr manage 4 commond adequately. the liw might take one of tero darey-
ficns. Ohe direction was iowand vwTrership by individwals, o» was the
case with commmowys wwed for gra:_inﬁ-_, wrwod gathrrmg, and wiher cour-
surnpbive wses: all of thes becanwe private pooperty. The other direction,
hiwerer, was toward “owrership™ by govemmivents, as oceuned with
fishing and mose of course with roads and waterways as wiell,

Docirnis of public rust and public prewcrption sgaesied et coetain
propecty always went i the Batter ditection. Such propenty might initially
“belong™ 10 or v acquired by the public A1 Jarge A5 an dpen-aceess oom-
wons, but if infortat or custermary management of that comemens showld
Fail, Rovernanents werr obliged to Maintain and manage the general pub-
bie's aceess against exctusive privabe daims. v answer e our first ques-
tion, then, tamely, who was the Upublic” in inherently public property,
Lthe asizawir was bath the puklic at Targe aad the govemmental public, with
the latter aching, when necessary, as “lagal” owper to secure the gemeral
public’s acoess,

Bur this Brings us ha the nexe of oue ires questions: what was the mat-
ter with provate ownoeshop® Whit were the characlemsnes o “inherenthy
rablic propetties,” such that the public’s access to them slways had webe
maintained. whether as a customary commons or if Reed b throngh gavv-
grnumental cwnership?

11, The Dangers of Privatization: Hoidows and Monopalies

Whitt was the wirry aluut privaie contzol vuer " inherently public propes

lles”™? Covermmental use of eminent domain suggess one answer. This
powrer 40 furcg s sale of private propecty t the pubiic at fair market price
ts ypically authorized whene 2 povernmeni-sprnsoeed praject—such as 4
rodde—requites gssembly of a number of puces of Wnd. I $hese prrigeces
had Lo eely en volurtary ales. any individeal lendower might Bald o
b & prokibitvely high price and hiock the entite project. And so ihe
power of enanent domain bas been justified as permitting pubis: Bodies to
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ACJUIre Novessary privale praperties aba e reftecteng e market value
rathee than the boldout seice or “rent ™ that vach private owner mght oth-
erwise: exaract.! " ]
Covreral menedeumi theocmitary desctring | contriwefics pointedly implied &
samilar anb-haldaut vatonale both for public prescription of roads and {or
putblic frust In waterways, But there were some anama lies a3 well, where
penperlies were presured b be pullic even thoaugh |h.E- dang,e-r. of monops
aly ar haldout seemed remate. Ciwee again, the peculiac doctrines af s
torm belp boexplain thoee anamaliies, acd, s L, the aialons ~publs
coses enrich aur undeestandang uf the momne mainstream peblic road and

wad b A IRSLICY .

Roadway Prescription and the Boundedness of Lecabion

fr I nincheenth-century readway propcriphion cases, a contrivertsy al
pantivular impuitance swirled aboul the location of purponied raads.
e cases olten asserted that the pulblic could dcguine prracip? |1."c.nﬁ]'|!5
hy passing aleng & narcaw path butnet by orossing spen and wnou Ih:-’.‘ntl:d
fields. Cm open felds, public passage wis presumed 12 be by permissian
af fhe oveoer and cowld give A T no inference of dedication or adverse
i
u”{:'num gave several peazons for Lhis limitalion. Oae long standing 24
yonale was the enagnitude of the loss to the awner: if the public Eﬂ!.ﬂd ac-
quire 3 right-ol-way by goang anywihere acness 4 eadl. an QLiier might ke
enarely divested of i properny! ™ This easoning acknewledged fhut e
private pwner did indesd ke seanethlng hy the public's prescriptian ﬂ.nd
attemphsd ta mbnimize te logs. Sometumes this poind was stated 25 a wish
to avaed He mawwighborly acks thar might follow Jf.-ﬂ landowaer thoughi
that his genarcsity would lead to o Joss of propertyc .
But other pahcmales seemed 1o comtradict the poley of preventing
grevous bass, For example, it wak simnekimies said that passage E'I-'II'I:':}H a7
open fidd gave the public aw prescriptive nghts because the public’s use
didl nut previude amy use by the owner and thus v n:‘:_tll.;mu:nuiy ad-
weerse. Her ton the coorts g ave & Tegieoriiness ratinnabe: 3 an owmer wis
nat bk, the law walld mot reguise bm fo underlake ]:minllem_dlfﬁq'ult.
and unowighbarly lasks o block public passage, sark o Wneing o o
guarding remotely shoated lands. " In shont, public prescription doc-
trimnes weauld only deprive the owner of his ghts Fhe really did stand e
{owe somelhing of inportanee foom pulblic ceossings—thal is. ower -
el and cultivated ficlds —whese e maght exped an ewner o defend
his Tights. _
Taken logerher, Khesr reanons seem at best iwvoncusive, (e spaces
could Tot be acquired by public peesription betause Ihe owner wild



T Hr Cevrtmaon Mraperty

fose town much boe be Fair 40 hirn- o conmaniwise, bivawie be would e
baer LM e 10 presumc genwine adversty Yy have o findd other reasona lor
the rarrdwr-pudasge eule, and the anbi-hofdout rationaly is ¥ very sirang
conbedr,

Bevaafot 45 the rube applsed to areas where much [and was opén and un.
wiid, the puilic had o need fod any particeelar plot as 2 passageway and
bence was warcely thresterwd it one osener or angther enclosed his Jand
and blocked public crossing. Conversely, insolar as the mule did peert
puilic preseription of a relafively narrow and defined path, i suggested
that 1k public had settbed wpwon a particwlar passage that might be espe
cually appropriale. Without a ductriae of public prescripion, pach succos-
sive eawner abong the way might acl 2 a littke naropolis, threatening to
eut off Vhe public pasea e a1l siphening off the public value of the pas:
sagpimwa. thus capturning the “rends” froam ihat public usage. It was Pri-
cisely this that the puhlic prscrption nide provenbed

As 2 gerweral pattern, then, 1he public could not acquire most property
by prescripticn at all; the exoepion for coadwavs applied anly b0 narcow
P ssageways and not b vpen spaces, This exoeption prevented private
owers from enploiting public passage bul came imie play only with a
wenuine thoear of such behavior. P*ublic meranderings anrwhene dross an
open feld Juggestod that thi pablic kad oo focused nesd for o parsoolar
tract, aond thus privane cwners had no promowrked remplation for holdoyg
arud exploation; consequintly these meandecings would raise no pre-
sutnpdioms of “dedication.”

The anti-heldout rationale i even more periuasive in the light of other
Arenican roeddwal dootrines with similar objectives. Roadways wepe of
crmrse 1 classic subfect for the use of sminent domain by the “orga-
mized” publi: prescriptive doctrines assured that the “eosrganized ™
public—which was witable 43 rercise cnvinen| domain—wald 2lsn he
protected Eom, private haldout. Similarly, private vwners could soneoe
times own bail roads, But oy with assurances againse P-rir;u.e rapiure of
the rents nrm public use. These privale roads were treated a4y public wili-
s, they were upen tooall meamdsers of the poblic, while the road sy pro-
prictor could charge nod whit the market wonld bear bt anby whar
'-'r'uuh:l sulfive to reimburse the prroprctor's mvestment ak 2 reasooable
Einbe

Hwte wis une nagging problerm eeith iy ant-heldoyt cxplamativr,
Hhowgh, Because five specific-prath exceptivm had a notable excephon of jts
O pubHL’ SHATES. These EPACEG, wide LI I!I!'mush lh:_l,' wrpe, colldd sie
devd be acquired by the publ through “implied dedization."'* To be
sur, the prably may have used spaines 2 good deal for sieolling, mectings, or
SoapDx Apeed o, Bt the s spaces hardy seemed o pregsaent The potendial
haldout problems of roadways. where the public had to fravel ovor lomg

The Lomeele off flie Commons 17

strenches of lared held by many potentially exploitative awners. Squages
wens moTe comeeniabnd, iod (f ome property owner rebased e et the put-
Tic use his Properly as @ square, the public o1 its agenls conld meve ol
wheee, with e reason to fear rept captum hrawgh boldoul or menapy

Ui the other hand, President of Circinnli v Leswde of Befile, » Sepreme
Coud wwmvuh'ingimp]m:l dedicationonl o square, did enise ameatortioh
pornk, fhoogl rather chliquely. Cne may inder that the public has “accept-
el 4 square’s deshwarion, the court said, ¥ {he public had used the square
a sulficiently lumg e 10 be “mateeially affectsd by an imlesruption of its
entjoyment.” T Bt why should loug use raise the posstbility of extocthon,
il ather spaces were availa%be? Why showld intercupiicn in 40y given
Placa feally matlér morh ab all?

Suemne waterway cases theow Tight on vhe iSsoe raised by the pobin
squares éxcephion. since recreational wass oo lacge im both arcas. 1n-
dexd, despite bye ohvious anti-hutdoul reasoning behind the many watker-
way cases iInvulving travel, recreational waterway ust challenged st e4-
Lionale.

Nat-fgaile Waterways end the Kecreation Conbrooraiy

Waterway deoctrine, like coadway doctring, reflected an antipathy o the
prrsibility of grivake manspolization al public pascage Thix wan hanlly
surprising, SiAce i was a commanplace of nipetenth-comduny jurspr-
denice {hat walerways were a wpe of “highway” for wravel and com-
merce. "™ What s mere, teit location was mone or less fised by nalere, s
that their wwe was oven moee @ulnerable o hoddout than Towdesiys. T
prtcotial for holdout can explamn several cases that ehevared the public
right of waler passage above all oLher uses, vwin beidges for land roads,
unless specifically authorized by keguslatures. ™ Land traffic might find
some othes oou te, whereas cessel: had oo aliernative W the wakeoway and
thus were especial ly spsoepnible ooexploitation.

But the most anben:sting hatdust questions epuerged Trom controver-
sies abeut recreation and, specihcally, whether pecreation was a pebho
braush pun pose that might suppurt pUBTC Fglits of accesd to walerw ays and
their whores., This weans in tave was cariowsly related to fslaog a5 a puble
ITust purpose. Fiehing of courso i3 not Pecesyanly of even primacily . rec-
reabional wia. But as it Decaru ssimilated 10 sporling and rerecatian o
the laver markeecnth oentucy, Gsbing—as well a5 huntrng—zeermod (o 20
Uire more and aepe The g eibaaion of o public irost parpese, supporing
frew pubiic acoess te navigakle waters.!

Tuattivg to one Side ather argurens foe (gr against) public fishing
rights, the huldout acgoment seems (hi iswdeed. Even in thase stistes
where riparian awrers conteolladd fishing rights, they could always sell the
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Tght o aveess: and unbess e of 2 fow owners held the éntire shore gr rjv-
erbank, no particular vwner could manepohze fishing. And where spegiat
orcurislanoes parmtted privale Rwnepohzation of fishing, as al the
meiih of & 3pswidng siream far anadramows fsh, farly-rinetsmtheen.
tury law did prant prvate property rights but ebwiated the ey ]y
problem by treattng, the private fishery as a peblic whility—with vevious
afsalogies 10 Wb public utiligy realment of private toll moads.' & The puabet-
Hal for hoddout agaisst the pubdee is even more dubious i the case af
hutiking, since wikd ammals may resm aver wide spaces; neveriholecs,
= lader cases began fa designate Aunting a public thust right.'

AN this may help explait, why fishing historically las been weaker than
ohenmate a5 & “public right” on navigable waterways, and why £lparian
Dwilrs eflen received private fishing rights —as well as why hunting was
olten hot mentioned at all o5 2 public toust purpese. there was pe real dan-
goF What the pablic would be excluded from bunting and fishing or would
e chuirged imonopody prices for those activities. But why, then, was fish-
0 50 often doscribed ax jus publicum, and why were Fshung and fiartng
ncreaking by treated o paablic rights o3 My acguiced greater recrealioa|
conriations?

The queation in aqually perzling for other and maore geneeal cecne
atienal vees  Early-nineteenth-century docirite: demied Lhat Fecreation
was 2 purhlic trust purpose, but by the later part of the centucy several
Amerivan purisdictions vecanted, holdiag that recreational purposes
would suppert a pulslic pight to use navigable wabmways, Hepe b ques-
tions of muonepely and Roldout vere Evught relevant, and coRtEmpoTany:
cluirts dealing with recreatun claims occasionally glanced o sach iesues,

A leathing precedint against public rights b wateriront oecreaton was
ar 1821 Brrish case, Blunde!t b, Catterat), which presented one of the more
peculiar Bt sihiations in and wse law. The case voneerned 3 claim tha
the public had dhe right mab oy 16 wse shorelands for swimming bt alsz
tor bring harse—drawn “bathing machines” across the beadh apd inw the
water fur thal purpose.'™ Blumbells majority opanions distinguishid
shoreland receeational eses it e historic public rghes of navigation
and fishing and fowused chiclly on the excessive fimitations and ircitations
st woould buaeden wea beeiront owners if such i esive public prems wern
epheld. Having fishermen and commercial vossda pass by was cme Ming,
but having one's waterfrant impiuvements curtaled ok having to put up
with naked youlie wplashing about—eosr even modest ladics and ginile-
fen in and around B racher sizeable “bathing machites,* with whay
mdst have beer aiendant hoose dmppings ind wheel rubs in the sand—
was quite amother. ™™ The public Hght e use 1he seashore was thas held by

2%l ude 1hese recreqtional pu rposes.
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Tusbuee Bk dissented. Alhough be has been degerbed as an “obd: fach-
ioned judge,” ' Bl epimacn has 2 cuciausly up-to-date flavaor, and indeed
it sbrikingly presages the modern aeguaents for recrealiun as a trusl pur-

14 arpaued that the share has always been impressed with o public
trust for the panples wse that ~ untversal costhom ™ sl LU ppons the piar
plo's recrrational use of the beach; that Bathing is impaoctant and indued a
hecessily for the publu beallh; that bathing e oot peal ¥ differemt fream na -
jgation. Best even argued that bathing is an eid 1o navigaticn: S mmens
leartz b Feel at bome in the water and thus cim asage sailoes in distess.’™

Cine ol Pest’s arguments obliquely raised Lhe haldout issue: af privale
awrers hucd exclusive contrel of the bewch, he 2aid, they fould thwart the
public’s use from nor giund meason of their awt, Ceovgling only “thye Tateful
privilege of vesing their neighbss. L This of cousse peesunied moenop-
oly—that is. that the wonld-bx s immers could find 0o other shurn aun.-
e1s with whim they could hazgain for peermission o swirm. Perhaps other
eatly-nineteenth-cen tury udges simply disheheved (his; Justice Best's col-
leagues geemed uncenvinced, Beach recreation had anly wwme into s
awn in the fater vighteenth cenmry and may not bove seemed b be o pat-

tet of great demand or urgency: and in amy event. it handly scemed that
private shore owners could morpolize walesfrant receeational uwes i
the same way that fhey mught threaten or cbsirect navigation lases. In-
deed, as ope of Justice Best's colleagues pointed cut, shore ganers were
guite willing 1o cnter into commerclal arrangements for other people’s
recreational bse'™ abeer flindel. which was much cited in American
conrts, the standard posibyan urttil Leee i bhe cembury was tleat covreation
was tiet a Inusl purpose that woubd supporl public use of watunwayi or
adjacent dpatian ddelands

This mrjection of recraation as a public FUSE pUTpDSE, taken together
wifl the vy stromg prodection, ol wamnmercial travel (4 waleTways, sug.
gests that the fesr of pravate holdoul was cendzal i ninetecnth century
Iinking abonal prablic access (o waterways. Laler on, coacks carne lo favor
reerea fonal uses, but they stefl ateerapd e o ey o the Fuddoda? mlmm]_q:_-
wenplicit in commercial travel. Cme early-twentith-century Cis recignile-
ing recteation as A st use wad Cregoan's Grillions & Beater L2k { -'uh:' it
wat by na tweass the farstim this inend. but o detended recreation b an in:
teresting way The court likered recreational wwes s commerce -J_nd tra -'rll
ovir & enadway, saping the watroways had become “vaiuable highsays'
arvd that a vesah using the waterway Wcarry pacmckers to o boach was just
24 much erigaged in yommerce 35 & bual carcying grain of geetchandise,’ ™

This rationaky, bowrevier, baedly applied b e s immers who staped
roughly in one place and who could pick and chocse about n’hEllE' (hat
place wiwld e The waterway wses most subject 0 monopolizaton or
holdout wea clear |y fanspertation and commence, pecau: Lhese uses -
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volved moverment over a relatively nareow Upath” baweyn patensially
disdane places. Az 4 Bobish coart said inoiByey, the beack. is “nat to be re-
gardcd asin the full sense of thet ward o highway™; ne mater hivw pngens
erous {he act, beach owners aoe enlithed 19 ke 35 eRpasiens “pveHy
buther, every nursemaunl with 2 perambulator, every boy riding a doskey,
and every predchst ar b shope" "t

It is difficult, Wemn, 1o find a convineing boldont ratioos le for aach publ;
trust wees as sweimming. Nishirg, and hunting. These regredtiong) waes
enighit oorur B mameniows Locations, withuut requining any poeal steetch of
waterway. [f enough members of the public wished (o engage in them, one
might well gxpect that a varicty of ppanan sweners waould compede 10 ac-
commodate them and provide swimeming or ather negreationa) lxcilities
Recrearional uses 1hus replicabe the prodsleny we s o inimplisd Gdedication
of saeeanes. why showld the law guaranbee public acoess b wabavays for n-
ervational prerposes w ben there ssemed to be no threat of private heldout?

Crdtorary Cleims: Wes There o Holdoow! Probiem?

I was poiribed atab carlier that in meneteenth-con tery Lnglish law, custom
supported a wide variety of claimd to wse land, #nd ssong Yhe most strik-
ing of these wre recreational uses, whets the boldoat problem was far
less ovident tha it was for road+ and waterwaa. Residents of some Brit-
ish communifies clained cushamary rights o use stherwise private prop-
ety for such purposes as horse races, Jances, and cricket matches, Even
ihe haplexs “bathing michine'” users in Afundel! might have had 4 bytbor
change if they had been able 1o plead a local custormary il ' Thus ous-
torary claims o Englacdd presented the same puzelas thal appeared i Lhe
American cases upholding impled dedications of public squares or per-
miling recocation as & public us! pumpose What sesd was 1here to
gruard the public against private holdout when b a1 appearanoss there
titaght 10 be plasty locatinng lor such artvities? Custom, howveever, paves us
udre N g o and Shgnpoats 'I.\.'h:,.' Hyuanes aric! TecTrationgl uses mighl have
presented haldeut problems after all.

Let ug recorvider, for o moment, the poing thal custom s a medium
through whicch a seectimgzly “unmrgani aed™ public mav organize seseli and
acl. and in 2 sense even “speak” with e fovee of Jaw. Did customary rec:
teAlinna] uses eequire panticular spaces, 0 the way that ronds or paths
dud? Ore might wel] think thar peopie could held their maypobte dance
anywhire or oould cent 3 avighbsring field ol 2 particular ewner woald
mak ].'H.'I'm.i1 thr annual haorse race. The |'E~.a.<.-|||:ring, Beswnmest, 5 insyl -
gl atfuntivee Lo precisely the cusiomang nature of le pracices m oques-
liodh. Ohver me, ervnmumiativs may develop strony emotonal attachinmends
to particelar places and 1o staging particular events in those very
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places. ™ Ay pne wha will always oegard Chicago as hoare, Dieed only ask
rhuderically, Do it mater that the Cubs play in Wogley Feeld? To Letrai
residents, just why might Tiger Sadium T described as “Deteat’s
anchor ' N ene could miss the pount: over Time, a cimmunity may de-
velop the liem view that thsere are particular and proper places for it put-
lic actinties

Thus thw: b ation of rustomary pulplic activitics may mather 2 greab deal
after all, not because it would by physically smpessthle o conduct these
activities elsewbheee byt because ko do 5o would ruptare the contitty
the commupity's vsperieace and dinunish the significance of the activity
itealf. The communiby s cuslath signals its emctional invesiment in a place
and indesd commusiicates this infermation 10 afl —including the iviners af
ihe propocty on whih 1he customary claim is made, an owmeer wihigy, ac-
cording o Antish customary v, acguiesced inothat invastrend.

IF e pursues this metaphot and thinks of 3 tustom as a kind of com-
ranity wivestrment, then the denget ot holdout comes inte focus. An idea
of Thal sert may have motivaied the Supreme Coust's renvark, in e pub-
lic FUATE Ca50 Presadeni q,FI:J:Trlrrr:m'll . Lisser E:I"W'?I'J‘-e"_. thai Jansd “dedicats
vl (o the public coubd be regardad as “accepil” by sheer public usage if
that use had camtinued so long that s public’s "aceommodation” wollld
b subsstantially affected by inerowption. ! Tt was the public’s habit of use.
cathar than anything wnigue aboal the propey ab winitio, that made e
propecty singularly valuable and thus subject {o privale rent-seeking

Thue habit, pxpevtativn, and custom, perba s tied toa whole varicly of
comomunity practices, may make o property hostage te prvate holdowt
power—even where {here was nothing wnigue about the property ot Dy
autset. The public's custonn of daneing and cacquzarng 2a pa rhicular place.
like ats hatzil of Lravelling an certaio paths, makes these vations lands o
santial. Heturming 1o the recreational uses of woaters, parhaps 1he cestom:
ary recredbnatal werof padicular plages eveatually mades A merican ajucks
scalize that those uses wvene unnguely valuable to the pablic—ad hence
the ald swinming hole or fishing =pot might ke espotially vulrgable e
private rent-secking behavior,

Rut are roads and waterways really delfeeent fron (hese Cusiomary mc-
reationdl wwes? [ 3 sense, the answer must b na. Any given dravelled
weat, Like amy given maypale field, 1 only unique becmase e public bas
singled it vut and used ot over a period of timy. In s even deeper amse.
thweis iravel and transport spaces are valuable because v arg in A 2ies
pomns of trading arud an geoeral have te customs of a commengial peagle, ot
whnm ever-pgpanding mackvis are paricolacly wmpockant. By its com-
mercial habiks, e general public commuicabes b everyene WRe high
wvalue that it places on rodds aml watersdys, just a5 the smaller Locality
gignals it vadwe on the maypate ficld. Prhere this signal ling goes on orer
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tine woatheoat LLLEL L sl b publ‘i{'s. "imwestment” gTows pvep hiﬂhl."l’
and may dempt amowner b bold oo aoud siphon off the public value; toe
prevent thes, the law shifk the prosamption e favor the public's use over
the privale cwner's right to exclede.

Lo s sugpests bow holdout prodlems might ailect rocroationm
properiws. Indeed it goes Ferther and devpans our undeestaeding abotet
the holdeut problem for roads and watersays as well. Jor 4 society with
the habits of Qommeerce, e our own, 1he rowtes of Ikanspon are copecial |y
imporant places—and they arc places whese nuc ccanmencial procloanes
make us especially vulperable e private holdowt and rent-sevking.

And s the theeat of holdout against the pubhbc gees some dizblnoe (o
eiplain why privalization scemed so umacceplatde for some kinds of
propertis. But evey af Ihe haldowt danger was mpecsary Jor 4 presumps
tivn of “publicness,” that danger cannot have been sificiend. Surely there
should atso be ke reasom i suppode that a propeely will be rrone valu-
able il opemt b public secess than wwoutd be under exclusive private con-
trol. We know fres eminent domaen lw thal many propertiss ane iigue
and that holdout may e a problem, vet same of these ane neverthelzss un-
subted for public appropnabion ssmply bircsuw the public body s ot will-
ing v pay lor them. Lndike eminent domain, public prescription and pub-
[le tewgt doctrines requore ne paymaent 10 the ownes, andd thas they never
make even this simple test of comparative value of public and private
uses, How, then, tan we knaw whether such property will be more valu-
abke in public hamis?

1V, Whal Was the Yalae of Publlc Thea?
Dprn=-mdrdnegs, Negotiattony, Interactions

Thiere s at least one place to Ik for answers to the relative public/ pri-
vake value problern: the palice power exorcisad by the “irganjzed ™ public.
The analmgy comes tw mind because the pelice powir also entails uncom-
pensaed  public controla oweer otherwise  privabe property. Frank
Mirhelman's well-known formuilation of the Benlhamite “Felicific calro-
lus™ l'-.':t:plﬂi.l'lﬁ {1 LLnr.’-:‘:lmpcnﬂ.ul:ed conteaks (i rﬂ'll.':irnl;_l,-' H:h:‘tlunda. [ 2
eompensation is paid when the costs of artanging paymnent are too high
ar, more specthcally, when the “denngralization gosk™ of nenpayment L
i e are o bangagheed by the “setlement costs” of 3d nutistering and
paying cumpoensation ™

Fome echoes af this fogmulatien can be ieund i public proscriplon
and public frust docirimes. We have already seer. porme dogdnines that at-
term phed 1o Tinimize privibe owners” “demoralizalion costs, ' either by o
stricting public access in ardee o presorve the pawra s properly, as in the
narmwe passage ndtation on nadway prescripion, of i the commun
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haw pouhibtiuos againel pubdic ahuse of roadas or waterways, naddidon,
the public™ v was normally limited o0 an essequat rather hin a ke ine
legowt, we Faxt Mg |;".||..||!_:||j|._' o -|:||:'|.|_'.-' Farﬁﬂ”:,-' dvpsied p-:rn'.ﬂé' Lm':l"u.:l_"::hi]}
acd could be contpatible wah a private owner % conhinued litle o roed-
way land o land submerpged beneath waterways.” ™ Cvstomaty docrines
shovad the s canoemn, by limibing or demying comsumplive nghta as
“unrewswable’” or “uncertain®™—ihat 15, a5 too damaging 1o the underly-
ing property.

[Fublic presen pricm and mualdoctgines fit bhe athae sidie of Machel man's
ecjUate e 3% well—ihat is, the high cost of negatiating & compensated sat-
tlement—althaugh fhe settlernemt cosf rationple does my completely solve
the relative value gueshom, as we shall sec.

St tlemiend Casts ard Dpeg-mmded Access: THe Readivay Cases

Traditianal cuadway docinnes drew several darinctioas that effectively
limided puablic prescription to properfics that wene subgect o high sedtle-
ment or regoiation cists, Acvording o ude | mpodant docmiee, a given
propreety could be clairdd as “prbbic™ onby if o2 usees made up an indidi-
nite and open~rmcled class of persong; a5 ane Peansylvame case said, it had
trr b ety N “strangers.” " [ndeed, a Toutine ground ot denying that
long wsage hivd made o street or ook “pubhic” was that the users had really
been cmily speciiic persone rather than anyote who fimpy happened
abomg. This is shill e the idea, seems v e thar il the users @né the same
Feve persong, them the roasd s ot really “pablic,” and i wsage will g eise
sl imos| b pri v abe prescipton benefitting only the actual waers. ™

Thus wsue arose chiefly in cises about cul-de-sacs or oadways ending
i parbcular bocations, Lul-di-facs ate wiéed chiefly by small and wlenifi-
able growps, but these persons fuay be visied by areeucee at all; fot gar-
prisingly. el cavnsed considerable pomndenings among the ninetesnih-
cenlucy roedway jurspredes, Hame Coapenis viewed them 3 genuine
roadways, bul others, particularly in Britiin, thought that coledy wacs oid
rm count Ther vrged that 1he poblic could acgoine & poadyway theough
usage ondy it the road o epoesbon wens 4 Ihroughway; Hal s, 3 mad
wonldl mwst cand as Jrhdoe GE it usl sipped fanneewhnre, SOMe ATETICAT
courks added another refinernent o this delicabe matter: roads coukd be -
quired by public prescription if they endesl at some ather transporano
terminal, swch az a lerry,'™

All ehis dithering abwna open-errdedness makes some sonse fron 2
modera Jaw-and-seonomiees perspective. [T a few spacific persans use a
roadway, they can lecate each other relatively eacily and negotiake 1o
pother and with te ovrner ko transfer a right of passage B they do not en:
tex these pegnotistinns, they presumably vabue the cighil of pasage Jess
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than the owner values the Aght to exclude e, But the mare wsers, and
[ [N 5plifil:lr." 1;hair idi_‘nfi.fiﬁ, the legs |jh_-]]." it bpegnes that fh:_'].- CArL
overcome the oosls of a consersual bargup—even though (hey gt
wabee the tight of paesage very hiphdy ' Morcover, {he Targer the pumber
of eoad vsers invglvid, the goeater the dikelibosxd that They colbecrively
will value the right of passage nmore highly than e owner valoers hos right
to puchude bt the greater the difficully of making those respective yval-
s rnanifist.

On the pber hand . e namber of Users was no e only Fuctoe o road-
WAy Lases T necess=-artty the crucial ome. As nodcd earlicr, nimetecnth-cen-
tuey doedrines soenelinns awarded poadwayd fo the public even thowgl:
users were few and their wse uninlensive—so long ax thelr identily was in-
dekinite. This too could be consistend with 4 lawe-and -scotwim ies analygis.
A Jandenwrner and an indefiribe " public™ are rather differently situaded; an
indfmi e colbection of prersots, even brough less im namber, might be un-
able to depvodgrae acolbsckive interest ina pathway, sinee all would have
to find o Btcatbuey and arcange o bargaw. The oawner, an the olleer hand,
votlld desnonstrate and protect his inberest relatively cagaly apd could m-
butany presumption of “dedication” by a variely of acts. He onuld put up
& fermoe ar plaw up the possageway ot do any one of 3 namber of acts in
consistent wiellk pusage by tdhers. Heraor when by Bailed o pecfaem these
relatively simple »ls, the legzl dixinines perhaps appeopriately o
sumad that be did nol v2lue his property very highiv, and thatin effect he
wished 1o “giver il to the unidentified poeesony wio weed it

But thug only complicates the puctle of relative value, Fyen supposing
that it is ditficult for indefinite “strangers” to find each olher and megoti-
aber i their ranerall noimbers aee small and their wsage menely casual, those
facts weoyld weaken apy proswmption (hat their wse was more valuable
thaty the Fr'r:"ra ST 'r"-'h:,' then did imndefimitgepasss of usee—abe| racted
Foam iimbers o ||.1.|:E'|'I$5|!_1_," af whe—eoaunl as i assebal cogasaee of "'pul:l—
Incmress™?

Yralermoays and the Uaefiaitiom of “Nevigable”

When we turn bo wakerways, we ind the same insishence o indefnibe-
mess of users—in thein murbers and sdentity—eut unhke the roaderay
Co5Cs, b walerveay and submaetaed lands cases weldon stated this indeli-
nbsse pecquiterment yxplicitly, The criterion iv implicit, howeser, in the
lirkataces o) 1he i:l-ul:ljl." gt Lo ias ilzl.]l'llf-" walers ancd Lands u,;lﬁd.-&:'l}lin;
them,

“Navigahility” nos been defined i a vaniety of ways and for 3 variely
of purposes." For cxample, "novigable watcrs” have sometimes been
zald to wnclude only witers copable of carrving commerdial vessels
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e generous defimitions have inchuded larbulent walers, o lobg a5 they
vould Heat jogs to marked, " or —someswhat bater—waters that permt use
by recreationad wesseds even a5 insubskinhial ax canoes ¥ Bul the clagse
mwasure of navigability has been muitabiny lor commerce, bowever de-
firusd, anck commersial wse w futy suggests an cncedingbe sad apean-endid
sed of individuals who use the watenway. All those definitions requise that
the navigable waterbody have o comsidesable esient: nome would dehine
as “milvigable” a waterbody that is confived within 1he ownership of ons:
or a few landowners, Like a cul-de sac, 2 small Body of water is pencrally
crmifined tn 4 few odennfiable users (who presumably can ad|ust dweie ne-
spective righis by negotiation} amd i= quite different from a “Tong thin
raalwealy of waler pining feglons and comimwnaees,” as ong Mo modem
Penosylvania case put i, """

Thaes ardy Buess walers that are pebentin| v open e indefinime nombers
ml serangets” cound as navigable and hemce subjech tor a4 “pubtic (rust™
With waterways as with roads, the tradilional doctrines requited fhat the
wsers of the ”Fll.'l‘!lii,"' space bwe insivhning and s weith ropdways, modem
baw-wnd-eronomics analysis w1 supgest that the readon behited His me-
quirement was that an indefinite setol psees woukd e the proup least able
b npgotiate o itansfer 40 thetnelves, oo nadter hoaw Toghly they vabued
the resource coteclivaly

Bt Apranr e 100 114 Iuadwrl._-,.- o, Lhe w.‘:h'rw.‘n}' deligribems hin_gl."d T
the “public” 25 an open-ended class and not on the “public” as 2 group
with Jargy numibery o pﬂ.rtinllar]}' ackbiise uke, Thin was wst ohvicus
when the courts upheld navigation oover all othwer watcrway uses, so mat-
ter how inbemssve or valualili by cornpansom. Yhess an carty sindeenth-
contury Massachusetts court mabed that the public's fght to use an inles
WS SupReTEoE b e obrstruching bridge, the qoun specifically staned than it
wis ol i consequense that few boats used the anlet or that there was [Hle
zedtlement along s banks or thal the bridge was of greater public utili-
1. When a Wiscongie count o1 Iindred years bater halbed an agrirul-
hural deainage prapel because it would impede boaters Trom 2eaclong
theit accustomead Fshing sloughs, the conaee paid Little beved 10 the tespec-
Cive walu, oof (e oonn pading wees. "7

Open-ended classes of nsers B nisgotiating probleme, together with
the possibility of holdout by private owners. ol w9 soch seein B poesant
the classic case fur movernmental acquisition through parchase or emimend
Jdomein.™ Hat (he analugy o puschase of enungnt diamain oore again
roises doubz abuur public peescription of pablic Leust 10 rond s ang water-
ways, The "orpanized public” has to pay of least fair market valeuswhen o
Fucecrses eminent domain and thus signals its greater valeation on the
preepeety Hacquites. Trae, the “unorgacced puldlic™ kax pegodiatiog dofi-
Wi, bk that only beps 1he question’ Lhe unorganized poblic is sever ca-
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pralibe of negaHating, procisely bocowse i ik weorgamded Fow cam e sur-
mise that this public's wse is moed valuable than that of private ownees,
when no exchange is bargained o, ne payment made?

There abe, after alt, sitong reasoms for m favering publicness Uelim-
ited docess, by onident brd wiees, coeales prenizely the problem that theo
rists regard as the bane of publicness: no v minds the property bacawse
0 ane has a specific imberest in doingg ae. 1 negobabon costs ane too high
for a purchase to be srranged, then they may well also be too high bor the
users b allocale among themsalves responsbalies foy opkesp of 2ven o
eslablizh rulis Jor aveiding comgestion. To be cure, customary pracice
may "govem” evem an unorgaruzed public, s¢ as o manage gomrmioa
propenly i a rudimentary way! indead, the doctnines ol henently pablic
property iended b attach i propertics thal wese capable of such custom-
ary solf-management. But these doctnnes never required the public—or-
ganized or unorganized=—te purchase sts dahta of access; and it is pre-
ciseby for this viason that wee gught doubt tat the public's use is mope
valuahle thap a competing private one. Te push the podnt, evien whene thi
publie by organized and purchases the property ar far markel value
theough eminent domain, we might still wosder why the public e
should be presumed more valuable, given that the private ower is un-
willing b sell an that very prface.

Mineteenth-coniacy potice poeer doctrires, and once agin the doe-
trines of castoms, supgested 2 rationale for this presumplion. Theae doc-
trecees suggested that 4n ewpaniive, open-ended public use might on-
hance, rather that debract from, tee value of certatn kingds of propecty

Scale Retwrns, Custawr, Interaction

At the am of the contury, police powers wers commonly hnked b the
puwars of eminent domain. Certam private fnterprses, like the railtways,
could be given iminmnl deonain prwees 1o serve the public interest, but
PRV o rTH? Eacbur v Sl o Setbjecd them $o regula tion under the pobice
powee " Moreover, cate regulation itself seemed aralpgeds v emingnt
dorain: he publie, puechasing at rogulated rates, coulil acguate poods or
services ai fair market value cather than at e kighet rates, the produocers
would otherwras charge. "™ The erberpresss so Lisked to erninent domam
and regulation, secpnding o mineteen th-cenhury theory, were e “namral
moripalies: those with incrmeasing eeturms bo scale, where greater pro-
duwtion fed o prepertionally loawer costs per enit of prodect. According fo
Heroy Carter Adams, swch industries could not be “governed ™ by market
competition, smoe they oould Ermpetanly lower thise charges anid dive
aut cormpaetifoes. [ oa sence, Adams implied that Ihese cnferpeiss were
nanaially puldlic. Eslher they could be publicly owried o Qe oould be pri-
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vately owned acd swbjerd toea poiblic Tegulaian of gl fates: im ik Latier
case the colprprensurs shewld proeive a i Tesam. bl the benefits of scale
econumies would redawsd 1o the consumen., ™

Analygivs 1o sale ceiums appear ie vanows docleines of poblic poop-
erty in roads and waberways, but fhe analogy 15 most eamly illustrated
thranagh the cogbomary doctnnies—particulasly i the British customary
claims for recroational wees. An example was the cighl of some commani-
tigss 1y bt ded pericadic dancns, & custim that seas among those held good
evin agdint a LavduwmeT s abpchuons |52

tZongider this for a morwenit in the light of scale retums: at lgask within
Lhe Limsits of nhe cottusanily, the mote whe gain the dance, the greater the
vojovment of each participant. Each newr dancer aldds appsoctimatics 10
vary pudrtowers and Ahaee the excidemwnt; and as widh festive aclivities gen-
erally, the moce members of the community who paticipate, the more
they come wo feel a5 one. Tndeed such Festivities can e pam of a comanun:
7% seli-definibon. The British writer Thomas Blount recounted, anmomyg,
his countrymen’s many “joculay custams,”™ cebdbrafions stemming from
fabled 1heudents in particular communinies” histores; similory, the British
Casems TEVES] 5.[_H1Il'll'|g ared Testwe pvents thal .,Lp]_'rq'arcd L b parl of TEgU-
{a1, reprated communily gatherings."™ Actvities of this son may have
vdlue precinedy becanse they reinflorce the salidarily and Telbov-fesling of
the commuuty a5 3 whole, thes the e members ol the community wha
prartcipabe, even anly as observers, the batter far atl,

I a sense, this Iy pe of prdctice i Lhee gowversy of the traged v of the com
triaanes. |8 s rather & comedy of the commans, as 15 $0 felicitows)y expressed
in ther phrase “the mone the serter,” Indeed . the real danger is that indi-
vidluals may “underinvest” i suach activilics. particulasly ar the outsel
Pow of us, after all, want to be the first on ther danee Aoor, and in geniral,
indwvicduals engaging in such actvities canmd cupteee InT ihemselves 1he
full walue that sbwir pardicipatnn bonps Lo the votioe group. Hane indeti
nite nurnbers and cxpand ahility txke on a special Navor, relating not o
gotation combs bud by whar may be called “iMeractive” activities, where
il'IEI'-E\d.iiI'IH partix:'ipatiun ertharcrs e vl ol 1he Wiy rather thar di-
dtishing 117 Thi< quality In tuen is akio bo scabe economies inoandusteial
productiom: crudely staled, the Lirger B itwestmen|, the lighuer thee rate
of retura por unit investod,

To b sure, increasny retubs e scale weke By oo fieans an chviaus
teature uf all rustomany dghts 1'ee-vighteenth conlury customary righes
inchwded such matlors an cutting peat and grazimg an cammnns areas,
when: ome rrught well think that cach participant's use diminishes ppor-
funikics 107 e cthers. Becent ecoomie history suggesks, boweser, that
evenn these raditianal commons usapes wene related o eoonomies of
scale, the comrmons wene an imegral part of a mixed conemis pattern
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weheee [d e Lo Tomited meirbstsy Jabor-intensise indivalwal culfivation and
scile-econnmy carmman levesieck Frasagmicnt Wer ey prac-
T I:nga_-'rhl,-r."'"

"Interachveniss” or séale retymn- greater value with gredter panidpa-
titw—wea< thuw a dorinant feature in customary commons wsages and l-
tered a praent reasan for their propection. if wie weng b cuppose thae 2 pri-
vale individual completely conirofied a iraditloral Eestival g reurd, and i
we suppesed in addidon that, al lcast for the éestival day, the local Tesi-
denils placed a higher vilae on this festival wse than could b teaped frimm
any altetnia tive wses, then we coabd 2asily we how caclusive private uwn-
ershi paf this aniquely valued propery could give the owmer 2 classic Op-
portunily for “rént caplure™ from the comomunity 3t liege.

But what created the “rent’'? The answey, of course, is the very public.
ness of the Bestive use. Here noneschusivity adds value, because this som
o aetivity is wnhanosd by greater pantiopatiot: “the anieno e rerooer,”
Here sy the usual rationing function of prices would be cowntecpeodoc-
tive; participants need emoouragement 10 poin these actiyitwes. where ther
participation produces beneficial “externalilivs” for other paricipans.|™
O wag pregisely thege sorts of activilieg— where value i enhanced ¢apo-
menally by increasing use— that customary doctrine refused to permil
prrivate Owners B Eivart or exploit.

Mow we can take this jurstaposition of olements in custemary doe-
trinc—scale economies and the possikility of private holdout—and soc
arew light the Aacerican dogtrines of public propecty moroads and watcr-
ways. Let wi ask, once again. ow different were the cuslomary docirie
from the doctmines comcemming roads and wanerwars? One differepoe was
thal ¢ustomaty perredtoona | wses quire clearly had an upper boundary an
“imbetaciivrly” erinanoed retarns 1o scale. Roeoreation and feshivals have
meaning and specian social value for the meenibers af 2 riven eemrmunity,
bul vt fie the world at large. Indoed, taaasiders (e 3 community raight
make a mockery of the local lestivals; they might not know' the mahes and
wollld nu b part ol the 2ooap whose ehavor could ke rept in Yine by
hahits, geesip, and social interacllen writh negghbars hout whpm cne
gated. " Purhaps it tecogrition of this pogpt, the obd cases accorded cus-
lomary rights Lo dance and an_l,.' At sports cm]}- ha Fesidends o a commu-
ity ared et to outsiders who chameed b boe theee™ a dimitation that un-
dorubatsd]ly abr helpasd by preseoee e wnderfyong resource:,

But there was no such vpper boundary on the expansiveness of gm-
cesee, that gquintessential Bivoote of pubthe fuad and watersay decteioe.
According o classical foonomist, rommeree S a0 inlepacte practice
wibh exponential pedums W ifdreasing pamicipaton, relums that run on
without Limit. The more prople who engage in teadi, the gresber the op-
porlugibies feoc all 4y make valeable exchanges: and the micore owcharges,

The Comdy qF.I#-r Comamae [43

Ihe greatid Ihe apportunibies o7 division of B acd Tor all Lhe ateendant
incoease i wealth and prodycetivity that Adam Soaetke bodd ws about *= The
great Commerce Clawse cases af the Marshal' court reflect the same view.
even o stale caanot “privatice’” commerce for the beneht of s o vib-
ters ho the exclusion of others but must leave commerce open to the entice
fation A Troough ever-expamling; cormmence, the nation becames cver
wiealthier, aod henee trade and gomameror roodes muast be held apen & g
public, ¢ven il this is conteary 1o private imtesest. nstead of wonrying tha
0 many people will engage incommerce, Wi Worty Iab 100 fes will un-
dorti ke tha: offori.

H 15 row chear why doctmines of the “icchesmy publicness™ of cood s acud
walrrways acoorrgraniied thee very ascemdency o classical econontics,
which otherwize plages a0 nmuch store on exclusive pwmership. As Adam
Smith well knew, commerce itself requires that pesple interact with one
aneaher, cven over long distanses, and this in furm requiees that they have
s o citrtain physical locations, namely, those “long, thin™ waterways
and roads. " The individuals ividved in commerce help themselves, bui
they help oibwrs a5 well. and they need encouragement b o s thus te
cost of e bocationg necessary for commeroe—particatarly ranspont and
communication Eaalities—shauld be kenl al a minimuosm and is sometinees
Esume by 1he organized oomniunily §1 COTRIMEOT EXPente.

Bretsentt-contury doctrng attempred to rnaintain pubibe acoess bo $he
fesrations sovssential as avenenss qf cOMmerce. Bven ab e espense of ea-
clusive pwnershep rights. IF was, after all, the publicass of commerore—
the increaging rotuems from greater and greater participation—that gee-
aled the value of any roadway of wabtersay; and provate Owners wend mH
o be permitted to captune the oents of commenre jtseli. In an odd
Lekcanism, the public deserned aroess bo thes: propestoes, because public.
teitis, Mo Unive open acoess. created thair fughest valuwe.

The dwcimines of custom, then, tell ws why certamn kindz of property
parnculatly thuse roocssary fo COTNERCCE—WOre poesuiod B B vt
valuable if acvess wiene open toefH Hoeldout may have boon a secessirw
prerequasite b asserting public rights i progwecty, but the pabdc’s awn
contnbution rdded a suficient reason to do so. M pablicly cosaled renl
wstablished & public entitlement to accoss.

Theso aliudrs alsgur r.||.||'|i|1.' wrilitlemieni o ynderla ¥ Lhar prisweduerith -
Lenftury iurispru-.imwt- wl N alher chaol rppnenis o pu'l"']ll.' law': the
police peoworre ang fha poweer of emisenl domaie

Inkercntly Public Property, Daingnt Do, Palice Pou'er

The public righl Lo cbs rends could assusme sevetal goewes, An organized
public could use eminent domain powers B capture 1he Tents of pablic-
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nicss, paying bor thes undeelying lard ar fae ma ket valwe but appenpriat-
ang, to ibedd any addnonal cent coeamed by thee noncaclusiveness and
expandability of public use. The “upmganized” pubdic, of course, had to
fall back on the do<trines of public prescoplion anal public trust, thereky
acquining easements for public accens over what otberwise remained in
privabe handz But eminent domain and the pubiic property cases were
vty watand axowerbictes of e same public entitement. b2 the rents that
pablic use created.

The: pralice power had vety similar characterstics, somesimees eyplcitly.
Bincteenth-century theorists theoagh! that A maior palice power Tuochon
was ko pesulaile enlerprises with economies of scali——thar is, the so-called
naturat monopolies like the railroads, the grain elevators, and s> on -
wr bere greater consutnption lowered the average oosts per unil of produg-
BicHn.1*? 'I'h-u:-uHh the Pﬂlu?f =L huad fa FiT COfETTs tham the ph:,":irﬂ] lur
cabions so importam in road and waterway doctrines, the basic elements
weie the e that tiggeeed thes: docknes: inereasing retums 1o scrle,
togelher with b possibility of holdout or neonopoly. To take the cvample
of radroad eegulation: woee railrpad Hokets meant that everyone showic
be able to pay less por ficket, and private moncpoly prces would ondy dis-
vourape what should inglead be encouraged —ibat s, additional participa-
fion im a market where more participalicns swhanced values for everyone.
Morcover, viewed 23 a2 property matter, any “Tents” ahove oppor U ndly
cists were due ke the increasing scale retueens of pulrlic use, and they argu-
ably bibingged o the public that created thermn. Thus police power regula:
tion, like the publis properly decirines, only sateguarded publely ereated
rerits, heoe by blding woubd -be monopolistic appropniastors to " reason-
able" rates,!¥

Even more henddrmental was the central rohe of commerce, For the [
live power as for 1he public propery doctrines. |ust 35 commerce domi-
nated the definitions of “public™ roads and "navigable™ waters, com-
Inecce wis at thwe core of what some regacded as ‘he wost impartant task
of the palice power the profection of private propeniy '™ IF we cavision
propecty-rights sysberm as 7 common “meks-properly,” then it was
through the police puwer that the crganzed public managed thas meta-
propeety. Ltke any olhet commen propecty, a propeety nghis regimae has
b ious returms b saile for 3 commercial peopiy, amd hevomes more valu.-
able as 1more partiripate and as 231 righls holders cam enbec inte commer-
cial ransactions with one another. 1n this sense, & propery nghes regine
iz in ikl a5 much “inherently public progwedy™ as thee rovcds and seater-
weays that carmy public comimcrce. and the public protecis ils meta- prop-
erly {through the palice pravee.

Mincternthroentury juzists had a propensity lo slide easily bedween po-
lice prrwee and public prapetty S nology, The 1847 Dicmnr Cases, for o«

Ihe I;_'nrrard_llr of Hie Cinesamaoes M5

ample, used a formulation thal the historian Harsy Scheiber ones de-
scribed o 2 “Blunt instrament™: the potice power, saud Chief Justice
Tourey is the authority of “every sovereign b the extent of s domin-
ions." ' This definition is considerably more precize, howrver, when we
Lake scebo account the copgierons between publicly croated Times and pub-
lic righlz—bebaeen the values covated By publicowss and the things that
the public inflesently “awns.” Taney’s formiulation s pntisely in keeping
writh {he view o the police power as the reaim of things that [t Sooe
serses belimmged to the pehlic, hocaude publicress cmeaked (lieic value,

[t was no accident that when the classic police power cise, Munn . [Tl
s, wstablished thee eegulabiliy of erderpases “affecled with 2 puklic in-
bereent,” itguuned at Lemgth from Si7 Mathew Hale's ircalises on watmaays
and seaporte. " Police power regulation thus mircoeed public property
dociring [and et doowain g« well), which claeoed for the pub-"in: the
reni croated through the openness ef travel andd routes. By the same ieken,
Justice Freld a0 Miempes { bl made perfect sense when h.._'-equ.a[.cd Phg ipp-
alisnability of the public trust with the inalienability of the palc
pnwrr;“’ gale vomwecned o kind of Yeasemeent'” dver thungs otherwise
thought private - an easement to which the public iz pptitled and that can-
not be bargained away 1o privabe individuals by governments or anyono
ebwe. Fimally, the sugpestion of some modem critics of public bt dace
frinc—that the pubdic trust devirine does nothing that canrot be dane by
tha palice prwer—now hardly spefms o Surprising. "* Ageoeding to nune-
tevathi-century doctrine, public trust and police powers conrepts shared
the sarne comicern the prevention af peivale Wms on scale seoromy used,
where value in a serise b3 created by the vory publichess of the peactior in
question. That value bebongs tirthe public, anf B police poawer—like the
dectrnets of inberently public property—allows the public o rdiim v hat
it has created.

The achvity that was most chearly public, in the soise of prinpatp forth
infinite oetumms b expanding perticipatacet, was Locimeroe. Comimerce it-
self cunessitatesd a reginme of private proporty and a police potvir to prmi
sepwd iF For all; bt commenoes alss necessiated a lHanjimd and n:.-mp-lem.en-
tarv regime of public property o the avemwes @ ranapurt and
wwmanuanication, along wilh a jurlsprudence of publu gr st aned poablic pres
scription Ere hald that public propeety opse o all,

. Impligations and Conglusions: Commerce, Saciabilily,
and Historic Change in Public Moperty Dvaeivdne
W brawe now wocked theough dhe major features 1] “inhergietly pulibic
property.’” the pus peticare, of nineteratventuny doctrine. The “public”
i aestion was the “public at large™; sometimes W dcbedd through orga-
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f1e] Lovermementy, byt i1 was alro I."..'l]'.l?il":ll" L aciureg wallwaat bhis Luv-
eraments, through the mediom af the cusloms and hababs presumaad of 2
civilized citizeniny. For this public to daim propecly, two elements werc rx-
sewntial. First, Hwe propechy o gquestuon Bad (o be physically suscephiblbe fa
manopilization by private persons—ar woubd have beon wilhoul doc-
trines that secwred public aocess against such thoeats. Second. the pubic's
claim, hadd 1o be superiar to thal of e privabe oweer Because e property
isell wrax mosd valuable whety wsed by Imfe Goite and unlinahed nembers
uf persons—Ahat 15, by the pubhic at latge. Publichess oeeated the "rent ™ of
such a property, and the dogurines of puble propeety, hke decteines of the
prlice power, protevied thot publicly created rent from captwre through
J;l:'i:'.'qlr holdrear

The pratection of comneroe was clearly the contrat obpect of earligr " in-
herently public propend v ™ doctrines. Insome wavs, the rewaoecms obys-
ans Commeess of all praclices. is ever more valuable as more participate;
rrarkits erpagad and creabe opportunitivs For gpecilization, and w200 b
eame fapindinbially nehie as miorg of v “truck. bartee, and exchange,” ag
Adarm Sraith sand. " Glean the cenlratily of gommres, puble propeHy
tecomes perfectly lbogical and (alls inlo place with the very classical sco-
numic thinking that, for the mast part, requires that property e spa-
fately held.

Bui riawr wa mieed b explore commery more desply, Lo ses whother ks
characteristics ate shared with other purposes [hat mighe alse suppert &
eresumplion of pukblicnass.

Cormimeree ard Sactability

Commerce is an interactive practioe herabse it has the capacily to ecpand
wrirATth. [l Ehat % cwal the m'll_'!.- T asin. E1r_"|"|l'nﬂr'|1'h- and nirpeenib-ten
tury convenestabors thooghn that commwrce had other interachve virtues
as well, most niktaloly thal o was an vducalive and socializiog inslitetion.
This has a1l teen made sturwingly clear by the scoromic histarian Albert
Hirschman, whe reminds us that sghtoenib-cimbry soonnpmic thinkers
heyeed b g roess homiar avarkee amd Bukn i frann a veee ivbo e very s
for socatbality '™ By comirast 10 (he ofm svigplenl aristocrane puesod of
honor apd gloey, cuenaieror, W was said, speang from Calmgr passsmis. A
Aatiom of imerchank wauld scarcely reach 40 ils anms al slight praves-
bonis: event Madison—uoot ta speak af muore cecent politieal sconssmsks—
sermiend 10 think that comemerce would lessen socinl clions by making
wvervene Ticher, anad Hhar thae woder weorid of rades weould distrad citieens
Fram thesr private grievanegs '

Even muory sropochand 15 a guality 1hal poes bevond mens condlict avegad-
ance: eaghtesnth-contury thinkers argued that “doux commene” would

Tht Cireedy of ihe Comamems rH?

make manhers more gentle and stable and wonald s people's s teen Won
an the wants of atbers. "™ Thix now sems 2 rather strange nokion, given
the many years of intervening clichés abaut “cuf thinat busines peachee;
velon reflection, commence may indivd be our quintessential vuode of so-
wabality. Dwpite s appeal to selFinteresd, cooemenee alie carried a cul-
ture: it inculcatis rules, anderstandings. and standasds f behavior en-
foreed by reciprocity of advantyge. To do busuwess, new must leam the
ways aceld practices of obhers; and arguably, doing buRiness can make even
th: bard-bargaimang iradier more accustomed o dealing with skeangers
and mmre ready 1o sympalhize with them dod foel responsiluliny dor their
needs. [ndeed with judl 1hese considerations in mind, revent historians
have shown some intcrest in the pomsibde links Botween e develogpment
al eighteenth-enhiey commerce and the simultaneous cmergende of phi-
Lan!hmp}.llﬂ

Seen in this hght, the “wmorgameed public” of coammerce s o neoee a
med tham the community that wwes the vilbage gresn b damce: it oo is a
cummanily prganiocd by custom, albest 2 comranily capatle of jnfnee
expansion. And ke the dancers on the green, the more members of the
community 1hat are engaged icn commetos, (e beller—not only for the
sake o greater prosd wetivity but alse for the sake of socializatn and the
incultation al habits of consdesing others. Thiss commerce tepds 1o cremfe
customs  the cusloms Thal 1 hero keep 2 prublic’” Feond tming jnbo an
uiruly ook,

This perhaps ewerly roseate Enligliesntemi view ofoummence placekin
i dalfgremt poerspective the "retums to scale™ pratecied by our public
propedly dicitte=.. Perlaps the most impettant scale cedLlims arise from
activitics that are somehow sociable or cocialiang—activilics that allow
us to- get aborg with each cdhes. When ome begins o think of scale returns
im thuy seese, other practices and activitics besides comemeny come fasaly
iy minyd. Educatior is ofe ivipomhant cxample: the value of one's hbwral wd-
ucation is enhamced when othets are alse rducated, 5o that ome can sharc
and cxchange wheas.™ Good manners are andher example: one pemson's
enisidecateness 5 valuable wheon svipriscated [even Hwmsph dizinectly
dissdvantageous when not reciprocated).’™ Commemarative prachices
iy have thig guality as well; ome values one’s own honomng of some

gat cwenl all the more bacanss odhers do s as wioll; as Liniled Safes o,
Cettyslarg Electre Hailiay 2o cloguenily rermnded us at the end of the
ninetaenth century, e commemornlion of a great hattle would ngl have
bormt <o valuable Rad iF e Ty s red b_l.-' all al commen CEPENSE—NAT
wnald a themarial have bien so podgnant anyws e olher than the battle-
firld itsel.' " And generally spsaking. practices that enhanoe the soveahil-
ity of thwer practitiondrs have greaber Tetums with greatet seale: ode canm
g0t Ve Tnech o Eherin.
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To e sure, not all these sodalizing AcHvities- -polijeness, For exorm-
ple—nee] tw be carmisd ool w particular lesalions Buab insofar as thury i
nead sprecific places, and insalar as the doctrioes of evhereatly public
property go beyord commence fo emnbrace ot socializing acHivitiea, we
should expct 1 fmd that (iket practices o give mse bo the thought that
(heir Lewavicng are simply and inburrently public—pans af the public rost.

Sociahility and Historscal Chamge
frr Iriderwnn iy Public Property
Thee cxample of commerce should renund us Lhat owut bigh regard for any
porticular imteractive practioe i an historeal pheromencn. Poor o the
severtbeenth oenbery, political thinkers waonlld non have dreamed (hat com-
merce could be a secializing activiby with infinitely increasing returns of
snciabulity. Chuibe the combrary. comnmeror was though? an activity that
tended b avarice ared mean-spen bedness; teade might e ecessaey far the
body palitic, ol il prachice deieitely was L e gonfiowd o a paracylar
class—and a someewhat despised oneal that '™ lisdeed, ever Adam Smith
seend W have had doubts abnat Lhe effecls af commseroe on characker andd,
denvatively, on the body politg."™

Giventhe possibility of historical chango inowur athtwdes abwut what are
andd what are not valuable socializing institwtions, we might cxpect that vor
views of inkerebdly publie propeety would also change cwer time. Indeed.,
we should recallihatthe Romans had o oy hegory of public peaperty for reli-
gious structures and places. thiz makes sense in a sockedy that regards veli-
gitn as a fotm ol ihe “social ghue " that holds the whole logether,'™

Leaving commerce to one side. perhaps a mone impoedant social glee of
UT o5 sociely i frie spreseh ralher Thaa religuin. Spesch, it 15 2014, helps
us rule sursidves. On this view—though it is not enfirely unconfested —
the rnore ideds we havie thoogh free specth, the mene refined will be our
uredvrstanding and the bter vur capaaties for seltpovemance,™ Thus 0
s pothaps nat surprisiogg 10 fnd hones that property used RBar political
spach iy be viewed as inherently pablic, 49 be held inozost for the
speaking and listenlng public. I Ciy Couroctl of Los Angeies 2. Tizom pees for
Virrornd, for example, Juslice Brennan sugaested in dissend thad cerlain
publicly pwned propertics -utility pobes in (his case -are wniguely soil-
able for the disseminatioes of cerlae kinds of speech and shawld be held
Ccormiy NGy thee “Yaow pooered” practioe of poesiieg siges™ Tus could b
stated 15 & kutd of public truse notien: thoese properlies oo nmeded o e
pubdic’s political caurmunication and thas cven govermmen s bold then
ordy bzt and with aaly limited abilities e divest the public of i1s trust
reg Ty 1™

And s, Free speech adght take a place alootgeside commerce a5 o sooialb-
izimg practice tor our saciety—a practiog with infirite returns {0 soale,

Tht Creredy o the Campmpon Mo

whoso mecessary localions might be subpect b a poblic teust, Cerlatfy
Thelmes sheew the pnalogy o his Jamews and much-repeated rofeTence to
e “uratketplace ol wigs "™

Bl what about cecraatim, and, specifically, what about the beach cases
with which wee began? Cyetainly recneation hay undvegone a smking rele
transformation in public property docifee, a frapsforematon i tbegan jn
the pineteenth century and that continues Ioday. IF reercation now seems
e suppost B publivess of somw: property 1hus undoubsbidly relafes o
change i owy attitudes tvward vecieatior. Lno horn, front switst we oty
aboaut puhlic properety doctrine, we might susped that this changed at-
tude relates 4o an ineedsing peeception of recoeation iz a sealeretutn ad
tivity, andd specifecally as a secalizing institutien

Regreatins 15 ofkeny caeried omin a soaial sethiig, and as sech [E Clearly
improves with scale at beast to a seme degree: Cme must have a partmer lor
vhuess, v beams fur baschall, and 50 ot But Forderick Law CHmshed ar-
guict el the mulddle of the 19th centuny that recteativas bad seale relun in
a much more expansive senss recneation, he said, can be a socializing in-
Muence and an cducation i demorratic valwes, Thus, according o (Am-
sieel, rich anad pooc woegld mengle i park settings and leam o ieat each
other az meighbors. Parks would enhance public mental healds, woth ylii-
miate benefits to sociability; #veryone could b soothed by the refinipg in-
Ny of Pd]’]ﬁ.‘h Jupl fevave o e anbhseial charpcterdtos of urban
life '™ Later recrcation and park advocates, though they depacted from
Olmstecd’s more cantemnplative othic, cantnued {0 siresy thae demascrtie
education that comes with sports atd team play ™

[nsolar ak recTeahon cducates ansd secializes, it ack s a “socizl glue”
lor everyome, ot jusl those immediately engaged. And of course, the
mure prople i elvid inoany socializing actvity the better. From this vane
Eape, rercabion, like commerce, has politk ak aveniones. the conbemplatuen
of mature clevates our minds abeve the woerkpday world amd helps vs o
vape with that very worhl recreateonisl phve trams ws i thae demescriic
give-and-take thal enables vur regame 1o functon Mok everyone takes so
sanguine o vipw'™ byt insedar as these arguments have any merit, we
ouglt ot woegy thal peaple engage oot mygch rocreation, bt rathner ko
fittle. This agaim argues that recreation should br open to all at minimal
corabs g 3l cuals boene by the geoweral public, sinee alk of vs beencfitdtom the
greater sociability of owr fellow cilizerns,

IF wop acoept thess arguments, it should follow that unigue rocpsaticnal
sites vught mot b purely privale properby, subjece 400 e usual proce ca-
buwanmge il wehich access nught b praniel. Thear grealest o akiae Jies
in civilizing and socalizing all esembers of the public, and this value
shwled e b “Brlcd up' e saphomed aff by prvane individuals, who'h
would only discourage what ought to ke encoaraged mshead."™ lndeed,
Hr same vould b said of the enigquely sowmtnfec and sdacatiogal deeas of
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our nabeddl parks ar the urniquealy commemoerabitve areas af e national
menmients. AL this nraghe o sone desta nee i delend the Bkber-day digi-
sicns ko secure public aocess to the Beach. Thae putblic’s recreational gse s
arguxtly the most valuable use of this progaecy and nequines & antiee #x-
panse of beach {for unoclstructcd walking. view ing, coalemplation) tha
vould otherwise be Blocked and “held up™ by private owners,

Bul are these beach revreation ancas mally comparable to Olmsted's
parks of 10 the Gettysburg nwonument—not to speak of commeroal frans-
peciation rouies? Do they serve a demoordlicing and socializing Bupction
that can B comparnsd 10 oo merce or speech, thal becomes ever more
valuable a3 moice peaphe are invoived? Do people usng the beach really
bacane micde civil and .1.-i'f'|ui:r|!' b Priental Babsies of l.lcmn:_;.cra.-:_":":' Bnd even
if they do, is there really & danget of holdoul thal necesditaiey palienable
public arcess?

Allraciive as this Olmstedian peespective may seem, vwese are ot ab-
wavs arguments with conclusive prooks. Wik respect to Eie holdowr ques-
tiem, one might object that where watarfront owners are numerdus, they
cannat really siphon off the value of sxpansive peblic vegs, a Faply from
medern environmenial thinking might cournter trat beaclies are unigue ra-
sources and that they need to'he managed as unified, large-scals eeo-
spstems of interacting parts As 10 the issue of 5cal¢ relurns, then: is a fony
pedigree ko the acpument that ristriation ar the contemptation of nabue
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Energy and Efficiency in the
Realignment of Common Law Water Rights

Introduction: The Froperty Story and lhe Water Law Story

The provicus essay was about public property and what ot has reant in
car law. This eeaay is abowt privale property, bt more pathcularly, it is
aboul wo staries. The ficst is 2 theofetical story abaut the evolalion of pri-
vate privperty righis genecally, The second i ar hsborical stery abaut pa-
vate property rights specifically in water, and partwulardy about the eve-
lution of ripatian law during the pesed of early Anglo-Amencan
imdustrialization. These by slories have been told separalely a numbee of
times. bul thev diverge substantislly om several inportam miatiees. If Ihey
are fold togethie, pach cueds ko e maodiliad in same inberesting ways, snd
thart is what | will attempt b dor in this essay.

The Thearetical Story: The “Nafural History™

uf Praperty Kights

The otder and ntore peesistent of these stories is e (heozelical one, and
rriders of these cosays have aleeady seen a gross version of it sevreal
tiracs., I amanls b a kind of natural istorny of private propeny nghts
generally, and it is the stuff of those standard narratives of property 1old
and retold by classical and meoclassical soonnmic property farsbs et
the past three ontuties.” Aoonrding o his sy, whe-n.lhem iz plerty vk
everything, theae is na need for aniculated property rghts, because -
cryune <an taki what she wanb without cotepeting ogainst syt g.52,
Bt 45 20Mme resources teconke searce, people ped Uita dispubes over them.
Thew Tace to grals the Mos! resouroes they can before others da. but in 5o

m:;n oF thin meap dppuarod 1013 fewesal of Lope! Stkdies. sha-aeg (1o
C.operight © 1o by fuurna' of Logel St Bepnnte] by perrnaivn af Jwrwz! wf Ligal stud-
10 1 Caral By K

163



B Cnmrmiar Prigarly

doirg. they may decimabe the sesownoes themselses. Chi the gther hand
e story gows. hurtn beings are at least sometimes clever enough t.;:
aveid ths protlem by devising soine kind of propecty sabime to allocate
rights among Tweniselyves.? ’

F.rrrpwr'r;- Tights, the story goes, beassure the various ow rers that o one
van just grab up things At wll frem ofhees; thus azsared, all owners can
prual tim- anck efton into developing their respective resounces andd making
them siUl mare valuibbe. Just as important, by specifying vwheo has contral
O T PesouEces, properly rights allow e whole group of vwners o trade
resaurgys instead of Hghting wver thern.” Thus this “"natural history™ pre-
SCnEs property righls as an emergenl reaponse ko scareity, inducing indi-
¥iduals to invest and Hade resowrces instead of di s.sip;ﬁ:ig their bawe it
tifort—and the resources themselves=—in unproduchve disputes and
wasteful alheanpts 1o be the first to grab (he most

A number of comprntaigry have suggested a mefinement of the story:
thuat pure 0T more inlermed iate stopa may come betworn the UJ'IP!'QF‘!‘I'HIZ@I
COMMashs thal is charscteristic of plentijul resguroes and the fully spoci-
Fed individual preperty righis fhat are more prevalent when rsgumes
are scarces ' For example. a group or bibe may jointh take over the re-
seLroe—such as 3 hun g ares or 2 set of eomriom Felds —and meservis ac
CE$4 tor is cwn members, perhaps silocaring in-proup access according b
2 set of inlarmal customary amangemems A such an intecmediate stage
the geoung: coriures culsiders bul trema the resource as comman property
amorg the parteular group of wsers. This innrmediate solution alipws
Hhi group 1o preserve a given resource, even thougl the diffuse rights of
growups meattbers may relard individual investment and +xchange. Never-
theless, @ system af group foustomary prapecky may be fairly chiap 1o
e amd podice and may prove sspecially wsalul whepe things are reat

50 SCARCE 48 b induce poopbe o move all e way to the morne eHeckvae, but
:gt::p:mwﬂ, remaupce Managerment regizne of individualized property
_ Yahun togeibwr, all thiv adds up 10 a “nangal history™ of property
rights I\-_'-r|'1i;'rL TESOMICES afe Broweng soincer. 4 stage 1 ol plenty, wheer
SAME Riven Resonec® jx unowned, unmanaged, and open to all; 2 stage 2
whete ik resource is less plentiful and is approprisiod by a Rroup and
subjected b somwewhat difluse commen property amangetments, often
customary; and a final stage 3 in which thes Tesouree is scieroe enough L be
subject to fell-bBlowe individ valized propetty niphs®
. The ricwes bebwren the stages of {he cvrdationary stury present aoms
wtheresting probfems. By a way, propecty rights seally b:gm a1 The vy ke
Mage b, wher a group takcs over a resomrce For jtsell; but linw do prorple
talk about that move? What kind of chetonic incarpsogates the BLOUP S gom-
trol over a fesouroe thal wirs previoesty apen ioall* As fo the e r.num'e,

Eneryy amd Eificremey 171 ik Realizrane of Wader Rights hed
frorm stage 2 10 shage 1, do perople feally always make thas hwe? 1a slage 2
reably arcintermediate st o stepping storwe 1o fully indiv rdualized 512g
1 tights, or might it sometimes epesonl the oAl o il syl oof -
EOIRCE FEALETent?

This essay will bry 10 answer Mo questions, ¥hit shoutd hekp in o
actual hashoty of the devebopmeal of property nphis i a particudar e
sy, Hhan the historical breal monts of propeety fights in One fespurcm.—
waler—only faise raoee questions, bovawse the historcal story hac sonne
dramatic diffepases Fronn the thoorehcal skory.

A Conflicking Stary: Water Rights and Tiow They Grew

The lasy of water ws bears a larger signifance than might be i mmnfd-
atgly apparent. Mot enly did waterpowwer play a significam rofy ian the
industrialization ud the Adlantic worbld” But in additicon. the cancuzrently
created Tiparian biw exemplifies a distinct class of tegal emtitlements. Ri-
parian law cenlers on the “reasanable” Fights tu water mjaywed correla-
tvely by atl the riverbank vwners; this regimd a5 a kind of wendel for Lhe
mcre goneral propeny law docirine of neisatice and arguably alse for the
getwral ton law doclrine of negligence® Indeed, the current htorical
breatment of ripanan rights really ook shape in the middle 19gos, when
RMarion Hapwibz wsed a waber iphts story as a proolype fur the evolution
of modem American civil law.

Horswitz's argument, in krief, wis that until the earfy moewenth cenr
1ury, Amercun water rights were govermed by a vory tradinenal doctrine:
every owner along i stream was entithed to the undimomshed anel warual-
tored “ratural flow™ of twe stream. With the proliferatan of water-pnw-
wech manu Fackueing prlants and the ateoed i i reasedd demand for waler,
howevet, the "natural Aow™ doctrine was gradually supplanted by 2 duc-
sing of “reasonable wse,” which i effect allowed each ripatian owner 2
use up & wughly equal poction of the stream., Al least infsfat ad the own-
er's use cotformed 10 other awners” normal practice and 1a the perceived
newds of the community. Horwilz's largee argument linked this crvelop-
ment 1o dhe civel Taw of bars, and pactcularly b the sapplanting ef the ira-
ditienal torl doctrane of strict liak: ity by the more celaxed docteine of neg:
ligoree. O his argument, These paraliel legal developmens—water Luer
and tori—gave a kind of coramon Yew subsidy to enpitalist developers,
alloweing them M infled some iury upon sveaker bead loss eatecprIRIng
Falk, watkunat having 1o pay fer The eonssquences.”

Horwita's larger subsidy thesis has atracied a consudecable besdy o
commentary and crifosen. ' But his spediltle story abuoat tipanan righls is
gquile stTiking, for anuther reason: it wWems to contradicd 1he moTe general

evoluHonaty propetly rights story, i which propeaty fghss bwcarrno oo
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chearhy demarcaved ag derard For resaurces indensifies. Indeed, Horeik
descnibes 2 kind of reveese evilivhern—a move from & sharply defined son
of projperty Tights {“nanural flow ™| when water resoumes voere celatvey
plentiful, folluwed by 0 much mushss ser o righis 1 reasonable wse 'y pre-
cisely wheo demand for water sucged during the early stages of ndusin-
aligaticn. [F Horwikzs historical avcount is correct, the scaruity wruugh
By indysrmial nses seems to have made property nghts fos chear and dis-
fNct rathee Bat v o so.

Reinforcing this pererplion is Hobert Bone's somewhal later apd veory
eulensive distuszion of [aar-sineloenth-comtary puisance Yaw, in which
wdter Jaw played an irnprortane robe ' Bodeic's analyais stresses e inteenal
dectrinat developrenps within the states whuse ripasian and aujsinee
law he examincs—devalopments that, he thin's, sprang mom the play of
incorsestmt legal theories.™ Bul his analysis also can fizms a progression
frowm absodute rights an the valsel to squally shared but vaguely defined
group property rights thereafter.™ Thug in Bone's work too one can
glimyese behind Uw docrm el complications 2 move that would net be pre-
dicted a1 all feaen the theoretical story of property: the courts seomed ta
drfine the sharpest “absobube™ waler rights when waler was mlanvely
plentifud, only b shift 1o vague “reaspnable” coavclative rights when wa-
TeT resources bevans: warcer.

_ Hlotwithshancing this marked divergence foom the theoretical aatural
history of property rights, thess histuncal water rights staries do teack e
Vheoridal skory in some spots, Mos! notably, the rpatian mghts of rason-
able use do ook like the thenreical shage 2—that is, fimaed geacp rights,
based treore o less on wqual access Aceordung o customary practsce. More-
over, & later docteunal shifl aeaily tracks the theoedical fransitum feom
stage 2 b wtagy 3. that is, the Lransition from dparian dghts in the humid
Eadi 1o an appropriatve spslem in the anid Wust. Thus as settlim moved
Wesd, acotrditg to a rumber of authors, wercibe amd the necd For cavedul
husbarding of waber resources drovee wabes law beyond ripananis m's
vague fomrelative dghls and o the more expensive but aleo mesee allee-
Hvi- approprialioa regime, which acowds individualvasd amd tradeable
properly mphis in waler M Simlanty, bark Bamseyer's inleresting analy-
sa% il weater Lrod in imperial [ipan suggests tat there to, 2y mrn]:r:'lilil.h
for watet increased in the Tate minuteenth and eaely baentieth cenlury. asct
oF cusbumany wse docteings sluthed toward a sysher akin oo e prfm g
propousdion Srsitem of (e Arwrican Wese '

Civen the widely held view that westorn water cights historically
evolved hy tracking the theorelical siormg moving Itom vague sape 3
righLts bo anore: pregioe iy defned and individualized <tage 3 righis, the ear-
lier _his hory uf wraler ¢ ghis seems almos am ensbacrassmg aunomaly. okt
garlier penod, woreasing scarcily seemed tn drive PTOPerty tights i ax-
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actly the wpprede dinschion. away from sharp Jefinition and Sward
mushy " rrasonableness.”

In tkis essiy | Beope at least in part to close the gap between Lhg Hieorcti-
el and historival avcounts of the evclution of private propetly Tights, On
rloser analysis, it will aprpear that (b eariy cuoemn Law's regae Ot “nad-
ural Floss™ 1oF “"ancient wer) wag well suited to ity era becase it offercd o
witkable syster for allocaling erditlernenty, ot o time in whah & stable
and relatively low demand for waber resoupces was only sparadically
threatened by eatpemee individual Behavioes. [0 owtrast. the reasenable
st doctore was babler suited Eoe Hhe indwskrial era tuat Fullowod: i por
nintted more intemsive privite ublizanan of Nowing water, in part becams
the system of comelave reasonable rights obviabed the need for agree-
ey amongt alk e eners alopg the stream. :

But the raasanakle yse docleine is hob recessarily a primitive way-ta-
kiun or mere Cansitional stage, 15 the orthodos theory of property nights
suggests. On the contrary, 8 waber dghts doctring quite siemllar to thw Lber
WOSEED APPIApLLkive system was extensivdly disoussed i the earhest
perind of industrialization. The cawets in Hritain and the castem sates
know of this docteinat appreach, bt ey mecerhaless winmately foand
ripariaiusm morc suited to thedr envitonment and rejected the appactu-
oty b0 jumps imaswstuttely 1o stage 3.

M arder b explain why the skagy 2 system of roecclative rights worked
werll i aea hustoncal setbog, it is imporant fo pay Closd alleation 10 e s
tual uses that myght ke made af water. When we do o, we can ste that B
decisive reason that castern water law evolved as it did was thal water
thete was uoed primatiky [or piagr, When waltt i wied o power rather
than corsu mplos, it hgs stoking characiefistees of a common pexcd Lo pub-
lic goud, i which the value ta riparans is increased by sllowang only o
SIEHN Todicum of water Ioss Irom each fipaman’s use, whike The bulh nf
the civer low is retained focal]. Wheo we take al | the mece dcouunt. we can
lorate the reasonable use decirine a4 & way o manage a parteal puoblic
gooend, sermalar b many otbeer corvipopmental resogrees.

The larger mordj i il there is ne waiversal peesumplion that sysiens
al private individual TiRNE. fusl necessarily dominaee sysdems of collec

tives owTicrstnp, o5 thee standard propecty siory seems bo seggest. Much
l.‘ll"P'&t'ui‘. v thie undcrl}'ing vl of Ehe resouroe and the ases 1 which ir
cam be put uader extin g and evobeing fechinalogy

o develop these arguitents, the essay considen ripacian ovners’ pri-
vate conflicts s they appedr in Lhree wriscichume up 1o abayt absas Fa-
gland, Massachasctis, aned New York. 1 leave o one side 1he conflicls that
cruptd over recognized public wses of water, sizche as evipateon: | have
said a prealt deal about those in the previons ossay and wishk b cancoesntrale
bty onby on the privale sphere, whete Lhe theoretivel property swry
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should not be blurrxd by pubdo trust questions,' As 1o the jurisdictinoe
chusen, English law o oppropriate for two reasmes: b, it senved oy the
backdonp for the American states” law, and, second, England itsell was the
varficst of B industrializing nations, and ebs law shouk] have b amGng
the First b0 shosy thee efiects of increasing demand for waterpoweer Sima-
latly Massachusedis, as an cacly and dominating indastesdizing stabe, alun
should illushabe the begal Tesponss b an itcrcasing scarcity of water-
paver resownoes. | unwlfugde Mew Yok for 8 i Ffateril myasart: citancs from
Britalh and Maysechusctls Juggestod 10 me that Bew York played a ¢en-
tral role in creating the reasonable wse doctrire adopled genepally in the

East- apd indeed it did. a5 v shall see.

I. Hivalry Dended: English Water Law in {¥Whal Shauld Bel Stage

The Ancdend Uen foeteite, and
it Exproted and nezpected Elemenls

[F the theoretical stary of propeety rights is correct, England in the pericod
before industrialization ought 1o have had a eelatively relancd lepal e
@imae for managing conflicks over Nowing surfaos wanees. The country had
plentifLl saunrabér, 5o thal sifigation was ool 3 mapor issis? in B corm pedj-
Han for weater. As Far back as thve Middie A, England bad had numg; -
ous waler mills—gestmills for grain, fullieng milks for waol, other mills for
mlirdng, puimping, +ilveramithing, glassmaking. and w0 on—buot thecp
phaced far lower demands en the avajlable streams than did the many
til1a bt after the great eighteenth-century ekpansivn of weobbe-prod -
ing techrology. Pdor to 1hat expararon, e mare easily developed pp-
strearn millsites hay long been ocoupied, bt the larger and mare difllouit
streams wiere shill available to mill developeds, partiulary as these ontre-
Premeurs acquieed mory soptushcatiad mills and dam-building technodo-
gy"" Thus the pre-eightecnth-cantury wakter mivironment was much
closer 1o “plenty” than thit labee sibuation, and one’s inlaition might he
thal the law of fiowing waters would come considerably closer o saying,
“Anything goes.”

This uriulins, boweyver, s sharply comiradicted by ab beast one aipect of
the rald caser-—that is, the sutslance of crth and 3Rth-comtory docirine on
watercourses. Thwme are rather few reported cages, laegely conteting on
conflarts abeut mills;™ bub far from the relased “anything goes” style thar
one mighl expert where ters voere numerous watcreowrses amd podeagial
il Nsdtes, these early cases reflected a sharp determinanon tm maintain a
well-establishxl status quee.

In this preindusteial esa, ripatian awners could successfully contes! any
disturbsance i the way a stream “was aocustomed o Aow and sught

EHeryy qred f___ﬁ':-fwn_,r it7 thr Bewlrgn mettl ,_;:lr Pl R:gﬁls Ied

Flowe" [ gei currere comsurassed @ dehmisset ). "7 This meant that establushuesd
e conld rezist complaint. Kole, howeser, that the dectrine dad not
shicld “hiran wocupancy’ as such but only "ancigrt” occupancy; new dis-
turbances could be balted 5o long as they had ot pet existed for “hise out
ol ey, which conventionally meant a prescripive perad af brenty
years. ™ Mareowee, the concem for “ancient ™ or accustomed uses cleatly
outwrgghod any worry about the "nakutal* ¢ourse of a siream Although a
Fiparian awret could challenge the diversion of an “andw=it stream” f7.m
s accustommed cowrsy, Ins coudd alse claim that his ovwe deversion was ot -
solf unasszilably ancient 3 challenged by someene else And in conflices
hotwoen bau daversions, e cowld deferd haa own as Bu ovare sowicnt of
the 1wa ™ The pattern, then, was quite emphatically that whatewec had
bewn in place For a groeration or suwas enritbed b stay as ik woas, free from
nervel disouptiunes.

This hardly seems to e an "anything poes” athiude aboul plenhful e
sources. But anothee aspect of ihis body of water law does confiem the in-
buiti vie s pectation of a relaxed legal regame: all this dochrine scemed quite
matginal to thee scluak uses of sieeams. Choer the sevenbevinth and eigh-
by cetures, the reported walercourse cases camy in his and starts,
and they appesced tobe only sketchily undersiood by the parties ™ Their
marginality is underscored by Blackstone’s attituady in the 176os. AS we
shall sea charthy, e wimply sgnored them all in bis Commraiancs and pro-
reeded il cdea—aquite antithetical to fhe existing ase law—that water
rights were govermed by the ieort general principle of At occupaney. 87
plicable to, say, wild animals 2 weell T

Pracrical busiressmoen musk bae jgovored th older docimimes as well o
st havye ar feast found them itoonsequeniial. Accordhng b the s
nomic historizn T. 5. Ashboe, "much of the capital mvesimen? of T""-‘F'iﬂh'
teenth century weat inte mill ponds, conduits, and waterwheels, ™ but
any if vhesy poweld have been actinnable dsirka noes wnder the F'-F'E'l-'-ﬂi:llll,[-:
docimires, Hak protected “ancient” wees. Extensive nvesimonl in thess o
proverments in itsehf suggested {hat legal doctrines plaond lev praciwal
impediments in e path of prisate cood uet,.

Why Were the Bules S Rigrd?

This hastory Jeaves a puzeie: why Jid Bratish legal doctrine sdop! such o
rigid substaptive law fur warerpower resourees when those esources
ware at least rolativily freely avarkable imd whese the kgal restrainls had
litth practical 51#“&(];‘.{9? Th I':iﬁ.l:l.'n-'r:u;l-g[rtph}r b the pasl brw clecadis,
SUERests one peaatbality hal we have spep in eatlicr cesays, rme_rable P
the character of the political apeipinlite of the presndustrial Mtk weorld.
R babiogs o “ancient” water nghts, [k recitations of the “ancient con-
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stiluticn,” musti have seemed attractive in am wndellectual climate v which
the Aightess of things seemed linked to dheir long usage ™

A qulbl?- dafierannk Fﬂﬁﬁ:lhi]ll],-' is ﬁ.ugﬂtﬁﬂh\d 1;!],' Clpven Shavell's nnﬂl}'s;ij wf
strict liabiliby in tort and by his dishinction between Tevels of dere 2
Levids oo artrendy. ™ Uingder a mgione of negligence, an acieris liable only for
hanms due o careless behavior. Under a reginie of siract habailiy, hoveever,
wrt actow 3% labde for all hamms that be causes, whetier he acrs carelully or
niok, and thus iz regome may ovdoee Ue anbor o regoulaie Blwe guency
of his 2cts in additien 1 his level of care. A strict Liability rule is particu-
|a1’]}' atteach ve wihere there s 1%l }mllﬂil:!}' et sictims l.Tl:iEh' bawe gne
sumed a risk or might have taken countermeasures of thair mwn o avciad
harm—lor example. in the case of new bchaokagy, whose haems may
catch vioims by surprise ™

This appears o have been the sibuation for wotablished walercouese ws-
ers during a timwe when water use was fairly stable, preciwly because
things did not nemmally change much, they had no reason b krow about
or take pricautions against oew and conflodiog mill developmeat. By
analogy to strict liability, then, one might see “ancient use™ dociranes as a
dArvicry Tk juH o pridect old and cstabdshed wateroou e uses AgAieast
new ones bul rather o induce new walerpower indusleivs o regulale
theit level of acticiby, coquicng them ka buy out or o pay fur damage o
corfliching alder wses. That is basay, early in the eyghitesibi-cento fy indus-
inial revalulion, while the new manulactoteng malla” ulbicabe wocial value
was generally unknown, their pwners had 1o pay the el cost ot svoiding
damage ta vdher, eablished miparan wses,

Marecnver, when veewed from this perspecing, what seem o be ngad
doctrimes may rot have beun so static and antidevelopmentat as Homwti
and other aulhors have suggestid 2 The old cases all invobeed quarmels
between neighbors gver adjagent diverjions or waker backups. Under nor-
mal circumslances, econommists would identify these as siluations of low
Erapsactivey oosts I bargaining woas simple. the doctoines favacdng “an-
creit Uses” meanl anly (han a oew aill developer had te buy out or reach
agrevment with a known reighbor wha weld athenvise have prefemrod
e enjoy the “ancien!” sitaatico. [n that light, the older dectrines hardly
sevem to b such an impediment b development. From thee perspective of
Rewald Cowge’s lamaus theusem, the alder degtrines sitply look Ik 2
way of sperifying rights betwasen neighbaors, so that negotiatons oonld
take prlage and wr that the pesrances erald Bow through e bargaining
process o the one wha mest valued them.

Tu be sure, even w orecnt-ong dealingd bebwaen reaghibors, lene zee
apporianities for extortinn and recalcitrance, so rhar efficient voluntany
tracuihery f rlghl& may Farl. ™ Thas was ﬂ':'rt.h.ln]}' Mbwi casa wibhe ppillsabes;
some spots were abviously betler than others toocaphune the Jall of the wa-

Crweryry amd Efhuieney or the Realegmmont of Podfer Brhts il

tor, and these liwaliovd soarcibes cleacly dod led ibeoselves o o asido]
standoffs. Ln fact, the old cases seem bo center oo figurative shootouls be-
tween idjoining owoers. They ace full of instances whoeee neighbome bl
down each ather’s aullworka by iy foroe, and in one case, 4 cectain
Lord Byron apparently tried to use his upstream advanlage to extor cold
cash druvmm & doswastrearn cotbo il The s all-ioo-homan instamces of
trading breakdown, of course, were undoubtedly magnified in a cultuce
in which landpwmership carmivd comeaderable symbalic freight and
which carmmercial dealings for land mast have seemed considerably less
.m,':i;'r.lt.-tb]l: than +|'||:':|.' Wl Iq:u;frl:,.'.

To the medern eve, howewer, any such npababing impoedicnts swg-
gest tkab vlder legal institations may hace allocated property interssts i
the parbios deemed mowt Likely 0 plage twe highest valueg on the re-
saurce. " Indecd, thers are al keasl bwo reasans 1o suppase that preindus-
bridl legal mastitubigos nogl have rogardod eslablidosd wses as penerally
more valwable thao new oes, 5o bt older wees showld prevail over mew
aees e ¢ asae's af irpecuncilable conflic.

First, a presumption favoring older uses nmade some sense where the
resasece Use wis redatively stable or al most was changing onrly gradually;
under those circurstances, i was cuee hikely 1hat someoee had hgured
aul the best uses of a stream a leng tme age and had put thak use in place,
Friae 1o the sharply wneceassd demands of industraleancn, this bogic
rright Bave been a1 weark o R the coght oun et udes of sireatns.

A sevond rezson has b do with tha ralatively plenbiful supply of water
ond waterpower. Where alternative water resources wore available, it
st B sovemed peasanable beosened & sigral 10 the news wser that be had
to bargain 1o ged his preferred Location; if he could not make a deal there,
he could go somewhere else and bacgan with other existing wsers or per
haps ectabshate bas et vl whume it woeld nob Jisturh ante of thims.? TF
walar was gemerally available elsewhere, any dispute ower its use miust
bave seemed. te be the fault of nesecomers, and Lthe law (reated as sach

Oy el e, iF is & Eertilaar cnabbakal prhacncnecun ke pive prefeoeu 0
oldur uses in a pericd of relative stability. Consider, far exam.ple, the reac-
tiran of established meighlaorhinesds when desebopsen Bego e build lagh
rises and to use up the previously plentiful light and air. The reaction is
very Far from Vanything goes™ rarvher s 4 opsctioen of the oeew wse ard a
rexitalion of ihe antiguety {and therefore presumed soghtfuloess] of the ex-
isting situatiom. ™ The curment wsers <laim that the “"plenty™ they enjoy s
ifeeir plenty; the new use an clegibmate poecitely becaoar 0 aay crgake
sAreiny fur thenr

Arigad “rev-change” thetuee, then, 12 ao embeely feecgmcalbile response
1 v threat to plenty. This response already moves o first step away Irem
stage 1 and hwazd stage £ IE i an asserhom thal whnle the parhcolar
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“plenty” nady be & comipwons, i ojs & comavmas Simived e one group,
narncly, the group that already enjoys il Indeed one scanomist, Stsven
Cheutg, Inas identilied o simutar mowve  the ereclusion of outsiders while
leaving insiders' uses inact—as 2 Grgl step 1p IMiposang, & property Tegime
on W Eivim reseroe, ¥ In the English water dghls siary, newenmers were
the “oubiders” who weps excluded, while established users were the
privileged "insiders” who could continue fe enjoy the skeams as Heey had
arwienit]y rn. Mo-change doctnine was a kind of denial that scarciry was 3
probbem, a chetorne B lell sewormn s That tuae woold b ne unpleasar
rivalries it the newcemers woukd jusl go away.

At imvnlunomary view of property rights would suggest that this no-
change approach osrcurs nly in a Zone bebwestt a perocived plenty and an
incveased demard that threatens to make a piven resouooe seacee. Aooond-
gl foescha nge doctruns muy crumphke wihen the resource comes under
more serious pressure. But the sevecteenth- znd wighteynthconbary wa-
Iepcpunse Jaw tells s that the ne«change approach may ats) be fairly sta-
e, 3t lenst umd ar certaim candalions,

Those conditions are, first, that rivalries are relabvely wfrequent; see-
ond, thar they involve one-on-one conflices, so that i e aoeeal case i is
fairly easy to negohate realipcatioma foeo e baseline of ne-change prope
erty allpcation; third, that it is relatively easy to go elsawhene il Regona-
teoen fanls; and, fically. that the actaal use of the resowroe i< fairly slablc
over time, 50 that one can reasonably presuepe that an establishisd use s
the itwzst vlusble onwe. All thise conditions combined to maintain a cer-
tain stability in ihe doctrinally Agid wader [aw of preindustrial Britain. It
was slable in large measure because tha legal arrangement: dul pos mater
viry mech and warre marginal to minst ordinary behavior.

But these conditions eollapsed in the later eighteenth and early nine
teenih comturies With tha vastly intensified competitian for walstprowet
geuirred and with i applicatnon of waterpower 1o novel and thriving -
dustrial uses, it becanie ctone diffcull ke defend e presumption that os-
tablishe-d uscs were more yvaluable than new anes. A changed attitue js
visible with Blackatone, whao sgmomed the law Tavoring established “an:
oAt s and instew] argued that the law endorsed “oocupany.” which
rneant that the right would go to the Grst ene o diter a resouroe ITom its
matsal state. bis positinn implicitky shilted e balance b favpr Hes rap-
idly develeping new malls, wheel ¢leacly aliersd the millsites along Lhe
Waler—a% AZAINst "ancient uwses,” whach were ollets sy pasdive eogory-
ments of the waber s Fow with no special marks of pooupancy.

Early-rinetesath-vem tury Britash water law came to reffect at least same
of Hackstone's view, favoring “ocvupancy™ doctrime aver “angentness,
The patteen was ichoed as well v the faw of hlassachosedts, at Icast antil
the rmiddle of the nincternth century; et is doubtless mope than coingiden-
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tal that Massachwsetts Taw, corsiderably more overtly rhan Blackstomwe's
Cnrmiendative, ainsesd ol mill developtoent of waker sites.

IT. Rivalry Recognized: The Detour Thisugh the Rule of Caphure

The Dilacksoqwfan Paredigns of "Ohccoprancy™

Blackstraw's Compreniiories devoled anly scattered attention o watey
raights, but they give the rezder am imnrediate sense that something impor-
tant had changed, even as early a5 the vrbos. n stating thal tights b flow-
ing water should follove “cccupancy,” the Commertanes diverged dramat-
ically Trgan fradilupial wlews ® The nation. thak the magh b should go i the
firal cxccntpant presumes that there §5 o prior ncoupant- -that is, that the
resnuTee is wp for grabs and that there are no cxisting rights i the re-
source 4t all, The contrast from tradepional wabet Jaw could hardly hawe
b shaeper: the older law saw (he "rfght™ in wehalever conditiat was an-
ciently in place; there was no cabegory of “no Aghes™ with respect b water
ard hence no righttul ram for any new oorupancy exoept by grant, real
r présamd. By rontrase, “occupancy” treatigl the esource a5 basicaily
canprhy af property riphis and weeloomsd hese whe woydd stake a clain.
Oecupancy doctrine was fJundamentlally a rule of caplure, which Bives
to the individual first possessor those things that are taken oul of a
“wild," wnowned stabe. As such, "occopancy” Far more Than “anewent
use,” a5 w chebodn keved b copad branstion from a dage | corklilion of
unrivalroud and wppropertusd plenty dorectly pnte a shage 3 regome, where
rivalrus clars are grganized arouad indvidual twenecship. Moreover,
Blackstome's vitws on water rights were quite influential for a fime, in
Britain as elsewhere.™ Civen this substantial influence, it soems odd tha
British, and vasiwerm  American  unsdictions  sheuld  Bese take up
Blackstones ooeapiney Tule only b abandon it later in favor of o less pro-
ciswly defined doeleine of red<onable use. And it seems padicolarly cdd
that ey should iutn 1o thia uncerain reasonable wse when, o Yhey had
continueed b follow Blacksione, they woubd have emibraocd o negime very
tike the appropriation system that later svelved o the weslern [orbed
Stancs. Why was Blackstun put aside? Why wass't the stage 2 ruly of cea-
sonable uge siraply leapfrogped W Favar of an imeceesdiane regaime of indi-
vidualized property rghis? The Urilish cases raise all these questions

Blackstonian Oocupancy fu Reidish Water Liger

The 1805 case of Bralew o Shaw woas o straightforward cxample of the influ
vace of Blackstane's pofunaecy provsiple e arly -tieebeenth-ceatary Brit-
sh watet law. Beabry invodved compseting mdlls on the leavily developed
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Irwesll Ko™ The upstream party had dwerled waler 1 a el in the
varly and mid-eighteanih century but had addod @ rews slaice ater 2
downstrear neightor had establislusd by ywn waterwaarks in 17Hc, The
Row UpairEaTm sluiee had not exsbod long enough [0 cound as “ancienl ™
thus clder law would have unambiguously disgppirraeesd i, a4 this case
abied, Pk jualge | eRlanc, in an oo fhat was feequerthy cited it te next
decades, thought that occupancy cather than ancient wse shioald govemn
ther issie, The Aewes|yice builder vould have diverted even more water,
LeBlans sid, bt ol afer By dow nstocam owner had claimed the water-
power for hamsell by vonsmacting hes gwas works oin the wateperiy. O
LeBlicrc's rrdfpnng, 4 rule uf caphure, as proved by “orcupancy and
prior capetal expendinieg, was the way to ewtablish one's fight 1o the Ball of
the river

fnwne develosmett the Brabish courtd even outdid Blacksbone; this was
a rather subiie stult in thedr handling of “prescriprive’” water dights, En the
older water law. presoniptive wie meant only a vse that ran beyond the
mremory of man, as the comventional phrase had it—hat s, a fairly old use
and ome hat everyone was accustamed fo having in place. For legal pur-
Prirses such a Use was predaitved bo rest on a “lost geant.” Bul in the nawer
ciases, the jucdges he-sarl to bouk mare pointedly for rivalry o this fictional
“birst granl.” Just who had had a night that couid be granted in the first
p]gcc? And what courted as the ArquKnHGng hethawigr that woaulg) ﬁirr [T
o ihe presumplicn of a Tost grant? The older cases had asked only Lo
lengthy praciur o ettablish presmphon, bet after 160, gne figds much
N e CONSCIoUs Dsdslenoe fhat no adverse cight could ripen wthout 2
pericd of “ortual infury’” to someone's intenesis. ™

With this move the courts seetied (0 abandon the view of prescr plut
a5 [he mese passaga of tire and instead required somedhing akin o the
wunderlying rivalrr of “adverte prrsessin': prescnptuon seauld give you
nothan g against one who had mever bad reason o complaio of your usage
The closer judicial Inguines abowt prescription mereos] the new oce-
pacwy dixtrime, sine in Bolh insiances the couns fmpleitty contended
that ywateT figh™ areae only whero uss wiere rivatrows, The accupancy
doctrine deall with patendinl rvalry and protecled one who faced nivals
ondy aflter he kagd made initial cxpecalihires. The new prescripbve doc-
trires congermed actiud vival claims; hete, oven though a now weer was
grnerally expeciid Lo seek the consent of those with, prioe clabmns™ poe-
soniptive ductrine would protect the Jater claimant whure recals had shept
ot theie righis for 3 proteactod perwd.

Although thess Blackstopian ideas of “oeenpamey™ ated Fiviaboows e
made mobyble incoads on Brbsh water law:, they certainty did not sweep
the fweld The early-nineleenib-cenhury Uritish cawes sather give the im-
pression of vacilhation and Jduagreemont about the basis of wateroouese
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rights. [r [he 1Aegm and 18205, <ome judges continued fo decide water con-
ficts on the basis of ancient use panciples, while athers adopted Padge
LeBlanc™s and Blackstone's) accopancy ! By {he 1Ay come of Ma-an o
FEILAS the it pres miveemiend do bee compleasty at a Jess to identify the grosem-
inp, rule. This case's facts sugpested a nasty somdettn barw men nearby mill
aw s amang other things, the duwemiteatn owner destrogusd the vp-
stoea it dam, wherpupon flhe upstream awner diverted a sieany i Circuet-
vent the downsdteam rival sntirely, Fo ceselye the matter the court used
odh ancient use and occupangy doctrines bal gaes Coccapancy” anoodd
bwisd 1 favar only downsteeam occtiperts® And in general, ihe finen
jued s seemnd nnatale to put forth a cobecent idea of prio? oocupancy or of
ity relahymship to the older ider of protecting the “ancient™ chatacher of
IRE $iTedr.

Indead, the British cases 'sumi_lﬁ.ﬂ:-q,:l an 'inl."rt-ﬂ.a.i.ns'h_,' l.,u'lhﬂ.'pp:,' -impm.
From the 1¥zos o the 1By g the walerways Becany ever mone
congrsted wiath conplex waterwprks and diversions.™ ihe Bntsh courts
Rzsndyresd Tor o dockrinal basis tosedtle he cvar mors Tfrequent di:aputes
over wateTpow e, they were unable to settle cither on andent usage or an
|:|;|"||:|-1' UhCCpeLicy OF o SaLe crrmbimed doctrinee. IL was swal wnfal the rad-
ole: 0 Mg century thal they located a stable doctrinal basis in fhe correla
rive rights doxieine ol “reasonable wse'™ Boer fhis e Brtish coopis
exphieitly cibeel the Amperican cases sod reahises, motably those of Justce
Shury and Chancellor Kent. Before reaching these authorities, however,
we nveed I baen back the chock b ancther American jurisdiction, bMassa.
chusctts, whse commitment o o wateroowess Llaw of pror ocouprassey o
2 timw seemcd cven awoee e than Fogland’s.

Muassachwiztfs and the Iden of Ovrvpancy

In e warl ¥ mineleenth qEn‘l‘ur_!,r, the: B gusaclmsetls ek th‘.‘ dedar-
miredly pursucd the wdea thal mghts ace Qewing water should ke acquined
through a docttirne of sccnpancy In develuping this law, they seddom, e
lerred 1o Blachslone's mathoriny, amd fney appear o have acrved at an oc-
cLpancy Tde o there awn, w ey boabrowing Bom breanises. St like ine
Brikish voypis, te Massachusells counts eventually veered away foom the
mdwidually defined rights of nocupancy and instéesd adepted the wser.
groupeoriented corookative rights and reasonable wee decteune ff the sipar
ian systemy This dectrinat evatution i Massachusells, even mon: than i
Britain, poses a challenge 1o the (heoretical “iaturad Bisdory™ of propecey
rghts and raises even more sharply iy gqueesticn ey a vegime of feondy
individuated property righls should give way ood much mone bivrred one.

hiassachusetts” eacly voou pandy dowtei me Brew (0 prard i response 1o an-
other concern, that s, the legislatve snoodiragement of millsite develop-
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renl 10 Massachusett, ag ot several otbwes Amefwan colomes (and later
states], the legislature had enacied a"'madl a¢t' s the catiy-eiphteenth cen-
tury, snmending and hamacting # petiodically in later decate " Thag b
At pormitted aveners of millsites to buld dama that overllowed the lands
of upslream nelghbors, subec! b the duty to pay damages Lo the oaer-
hovend vavpees. Enactments of this Ly inilalty amed wt prometing frach-
tional gristmills and sawmllls, but by the first decades of the nineleetth
cuntury. same o thise ants—sspeonlly the Massachumiats stabube—canme
b Bae wpind meee agpressively for privabe ind ustey, moal sdal(y Ly ibee rap-
idly wwpanding rew lumber and textile industries

Massachuaetts” Ml Act inoeffoct necogmazed that wate ppower develop-
05 tight come imto gonflick with other wsers of land and water, and it
gave mil developrns what ameunted 19 2 nght of eminent Jomaein owver
corileeng aon-nill langd wses. Ag Chiel [udge Shaw put i1, the M At
provided that “ax the mill cvwner and the awner of lands 1o be flowed cans
gk baath ey Fhetr full rights, weithout sguse rderleresce, the Latrer shall
yield 10 the lommer™ 50 Tong as damages were poid M

But the Ml Act nazy alsa have influeted the evolution of Massachu-
setts water law in a more subtle way. By rowtinizing the numerous mill-
rgapeb-tarmer problems that amse when ulldams flooded the farms be-
hind theten, the BIL Act may have permitted the Massachwsetts cowrka be
wafstrucd the atale’s varly mutgcieemib-centuty water law around a diffir-
ant kind of controversy: conflicts in which mill oweiers wops pited mot
Against Lareners o faresters bul against othwer mill pwnere. [n this conteat,
1he statule had 1o clear applicatiory, Bul it wwag preciacly heee that the bMas-
sechuscits courts develaped a very steong dochine of oocepancy or frst
presesion as 4 basiz for water Aghts claims. Morcover, they developed
Ehis dacirine ducing the c82as and early 18405, the vory Years iy wisch en-
dustrial uses of Massachuasetts” waters brgan o boom.

Ao wnporiant step toward an wcgupaney dectrine came inoan carly-
nineternihecontury case, Westan o Alder (15111, which was nod abeut
rrlltx 2t all by which had to be distinguiched in [ater mil cases, 1lere an
upsiTeam ownot was permoted I keep hus irmgabon shujoes even though
I!h-P_',' divered a cevlain artoant of waker foam a dowpstoeame n['i_!.;h'h-,rr.
The cast was snom Yo be cited ina controvorsy invelving a null: in Cofbam
v Fichards (1818) an wpatream irmgator clained that Wedon bad estab-
Lished his rigint o dovert waler, sven o the deieimant of a dewen<meam
avighbers dam awl mill.* Chief Judge Farker disagreed and held fow the
doavestoeam wrer, brut the reasons weet aminguogs, <inoe the victoriows
downstream awret, covering all doctrinal possibilines, hid claimwd o
the pries ogcupreey and the “andeniness™ of his dam

More inleresting weze Judge MParker's commends disbinguishing Lhe
earher Witpn case. [p Weshrer, b said, the downstream owner had
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“merely enpeed the natural benclit of e stream, without any lator or
aapertie of g dwn”- whereas Bere, the mill cwner bad installed actusl
wanerwiorks priet 10 the offending dwersior. Ofder Tewe would not bave
ireabed o established possive use any differenly from an established
mill, &= “arceent uses,™ Brh would have been protectisd from changa. Bot
Parker impleed 1hat a gpanan e could lay clam 1o the siream when
has hasd made capita] improvements—and cthoredise mot® With his re
marks, the Massahusets oot began o e toweed a doctrine faeoring
the Firkt party wivh unde rboak active invesment-- who went ta the “Ehur
ane] pLpende’’ Of WpTow cents on the walercourse.

That, of couese, was the idea behmd a docteing of fuest accupancy, and
in 1821 the Matsachusedts rowrt decivivel v adopled it Herch i Danghr pre
sciif a soenario that waonly becorme very Bimiliar i Massachumst,, as it
already was in the Brtish cases: B downsheamrs wiHlworks that backed
wpe waters and fhwaded an upsmeam owner's provioosly installed mill
wheel, This ime Judgy Parker stated flatty that thee owner of 3 mill site
“ertw tirsbocqupien i by erechng a dameand mill™ had 2 aght b water sul-
Ficient o woork the wate rwheels, “nuolwithslanding he may, by eocupation,
render Liedess the privilege of the [owner] above or below Bim un the
same siream.”

For the nest few years, partenfarly no the yraes just afber oB27—
roughly correnponding 40 the pxpansion uf the greast millwerks and canals
al Lowe [IPavthw: principle of oocupancy resolved the itcreasing volume of
il rases. In the typoral case an upsd eeam eoll, even though it might have
boen fairly new ilself, complatned of backfiow and Swamping Trom a sl
newer o lktam st downs oeam, ™ The Massachusets ool wete e Ua-
awan: of other wavs (g macage these sonibefs berween upsirearn and
downstream neighbors; one way was of course [he venerable rale of an-
cient e, But an wibldifumal dodnml cardidaie gppeared after the Jatc
1820~ Several Massachwseils mill develnpers, when acopsed (o swamping
adjacent wpsteeam mdlls, cited the reasonable use docirme ihat had boen
developed in New York apd (hat bhad pecently been used in the Unared
States courts. This rute would have given the new dow nslocam Jdamn a
“reasonable’” wates clamw oqual 1o The earier vpsdnvam noighbor's, But
Hw notion had etde imenediate impact oo the Massachuseis couns.™
Things were to change later, particularly undes Crief Dadge Shaw, who
Ted the stale™s adaptwn i f reasamable wwe Gul cven the sympaibudic Shaw
used prior eccupancy as the basic mode of setting these backBow cases
bed wren nearby il beark s ™

The Mazzachusetis conts, than, were well op the sway 1o an ocoopancy
rigimne A AnlaT % Bhat which Janee would emarge i thes A merican West.
The tirst prrsan ta install sctual waberwarks for ubiheing (e power of the
fall would be enbithsd 0 keep that power, agains] either 3 pror
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unimproving user—howayer “ancikeml” his wse—-or pgaind p sabsehuent
improver along the e weidefeourse. Fue the Masaachisstis courts, this
oecapaney regime had at least two powerful ARractions relative o the
older regime of ancienl aspge. As this sbabe’s coung were well awace, an
ewctipang i fabe doveradled well with the begislative judgment behind the
BAL Ak, which also Eavored mill improveitsenils oter altemsative uses af
the steare®’ Parhwps maer irmportantly, inan early pefiod of rapid
inwdustrialization and change, the greal value of capital intensive 50
kst have seemasl obyoimas gwver ggainst bss-mbensiee oses— if Bor mo rea-
son other Ihan the corumon lendency, sonsctimes evidant in aut 0wt era
az well, 1o overvalue thi contribunicos of few technobeges while ander-
estimahing their dishocatirns.® Thus as between ancient use and ooou-
pancy doctrines. a mapor difference lay in the implict assesimene they
made of P pelanive valae of water wges. Ancienl wie 155URed Hhat the
waler uge ir place for many years was superor, whereas oooupancy as
sumed that the bBrst r_rl.pii'al (';n;E'H"'-ndilurl: matkrcd Fhe mopee valuable use.
Pul what was #1of dufferent was that the eccupancy cases, like the oldoer
ancirnt use cases, ok place im a peicto-contest of one-on-one conllicts be-
twren oswnersof relatively oearby sites, who had every reason b know of
each uther s oxistunoe and actions. Linel the vedddle of the nineteen b cen-
tury, the lrading Massarhusetls oocupancy cases were backffow-and-
floading cases, and these almest certainky involved celatively few parhins,
casily knowable 1 one another—usually & downstream owagitbor with a
v dam and ar wpsiream nelghbor whese earlier watersrheel was
Mocded by the new dam. Yhether these beeo-prarty site-wse coo flick weere
1o e governiod by ancignt wse to by owupaney, it shoutd Rave b rela-
tevedy gasy For riost parties ko organigo a bargain, particulady before a new
mill was constructed.™ Indeed, tha cases themsslves shaw thar in both
Eritpin and Americs, fall-line FIpU M W o e e quil.t' mmp]a: Con-
teagtual arrangaments for the gistribation of given sites” waserpower.™
First noceparcy and ancient use doctrines, them, wary alike in hwo
serea: bothy surfaced i cases where 2o fule had g cesolve the ooca-
sndl utipesalcable conllict between nearby o mers; and both ool e
established baselire points for furure bargams These doecteines dilfered
deamaneally un the albocatioe of that ol baseline entidemc, clearly
refleciing very differont atfitucks: aboun ihe must voluabbe use. Bul giveo
the opporiunety e drades (or even alkernabyve site developruent], the
Coase thevnem suggests that this initial entitlement may have mude hietle
Fractical defferynce tn the elbimate patterns of resource wtilizasion.
Considerations of {rading opportunities, however, alse eaplan why
The eanterm states anafd net lomg adhete bo the oocepancy docinine. The
kay alettent was mansacions costs: 35 waleTpower cami b be develng-td
more wigaroasly, the conditeon of e bargaiming costs oo longer held. In
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Mazzachuselts, firsl possession dectrine was ne doudt adequate fur the
typicat case of mill wheel swamping, wheoe the damage stexsmed Fum
backfow at an edsily asceetainable dam downgtream. But a new kind of
case, involving large numbers of unknown potential claimants, began to
appear by mudeeniury i Massachiusetts and in England as well. The new
cases concerned intermaphon of the (ow and pallutiom from upsteam
sources, [T npstream prodbliomts prawstbally affecked pob just 2 o
keowry adpoining rmlisites bul many woknown downstrearn Tiparian ws
ers, and ence they dramatically raised the onsks of barga ining, YWhen the
courts confronmed these e Jarge-numibes cases, they turmed away from
Eunst approprialion doctrine Yoward reascnable usc.
Mew Yotk led the way

HIL Bivalry Medialed; Lange-Number Mrroblemsa
and the Emengence O Redsanable Use Docirine

The Mere York Expriece

The circwmnta noes of Malaeer e Sdaedagaor (180515 ows of Blewr Yok 's 1
inporaat early-nirgteenth-century mill cases, perhaps faruttowsly re-
versed the typical Massachusetts Jact patiem The Peleer complaint came
et Prosm the swanpsed upstveam mill whee] owner so famibiae m Sasea-
chuasetts lav kot rather fron a downstteann civiier, Whose grievance arese
from both polltion and interruption of the fow from above o ther
stream. The upstrear awnet had Built & mill and extended & dar far out
into the Elud=zon-—far enpugh to diven legs out into the stream past the
complrining saweill operater downsheam; morsoves, doebrig om e
ewewr il clogged the downstrean millwerks.

The Palmer plaintiff wsed all the availakble siresmihae atgu rnes; bur ar-
gued ancient vl Croughly, "By olll s foTlye years abd™) ag well ax 3 ver-
si of 1irst cccapancy [He caret baild @ dam that ipjures mine'). Bot
e ot ’s majoei by rejecied both argumeests and set the groaodivork fpra
quite different doctrine, that of reasonable coreelative rights. Judge
Livengston gave The most claboeane starement: evyery owieer bad a night by
o e same teungs as gvety viher, be said, 2o long as the damage was rela-
teedy sEght As fur what had come te be the “famaliar maxim®™ of ficst pos.
sassbae, b sald. it should not be tead 5o a5 o give {he firsy dam buibder
“an exelusive right 't the river flow oy some indetinite o istance beyond
hig cve propueety lines.*

Thus the Paterer coutt clearly considened weakerffow conflict as a g
mater that begedispruling rieighboring spres, amd See this Larger conbesl de-
picted the Tiver = flow a5 a commonly owned resouroe of all tine riveriront
awngrs The cpnnt s comv|ahve cights dgcteine sed anl the mam principles
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Brvering comaumption of Muat resource: firsh, fiparian cwnees enjoyed
linuited but more o7 less cqual rights o wos e strean; sevand . their vans-
Qus Wses Cowld Sause some incomvenierse b other owoers; and, (hird,
B e o 2R, W e T Actloabbe of they werne merely minoy. Even
the dissenters in Pelueer agrocd with this genceal pictare, althiugh, they
thisught 1hat the darmage it the case was more serious and wnreasonable
Lan way :Iﬁ,":lH}#l-EdEE‘d b}' the majm:l:.r.”

The facls of Palmer Jone themselves to this comneare-resouns: depiction.
Falmer’s upsiream  pollution and  diversion. unlike the sile-spocilic
backlyw-and-swamping cases, raised the possibality of some injury to
latge numbers of wnasertaimable riparan awners bebow on e stream.
To grant the whole right 1o gre party or st —that js, to hold either
that the dowpstoeam oweweT be Eree af al] diversion,pollubon from ap-
stream or that the updircamn owner be entitled to pesllute/divert ar will
ageitt all duwnatream owie o —auld breeoe the tiver's uses at ome pole
ar Lthe ather, beeduse theTe was no €asy wal ko bargain fora reallocatian of
a right once granted) ar decrerd. The doctrine of reasonable cocrelative
rights avoaded these larger patfalls of ancietst use ar oocrpancy and in-
steat allowed every rverbank owner antme equal wee of the cyverflow,
wilhout the need to undédake amduous multiple bargains with all the
pikers alang tlie siTeam,

Az ther Mew York courts followed and developed Malner, the reparian
doctrine rlpened into a full-Aedged Jegal regime for water use. 11 i3 strik-
g that these cases all concermed instarwes where downstram pwpcts
comiplartied of uputeesm seiivities #flecting twe o —thal is, situations
that called attention to the real vr polertial harms that might be suflared
By mulliple ncerfront oweers all the way down the siream.

In this pattern, we see a downsitezn sawimill's complabnt about an up-
streann rrill’s flody scebemuption i Plef o fofbazen (181F), where the coart
fopried & Elocksdonian cooupancy deferse as “dangennas apd pernicious”
i [he inberests of olhers who had cgual rghts o the eiver's Aow ™ Sime
larly, we see in Merit v Brinkerhod {1820] another complaint dbour glker-
nating inlercuplions and Iotrents (fm ap gpstesam dam; the court wps
held a jury finding of “unrcasonable” use and modesd that the [ower
aweners vhere enlifled b a "l padidipation™ in the water s fow* gl in
Rred p. Gifferd (1B25), anoiber sivdam mloeelpion case, fhe conrt com-
mented that the floaw of 4 sateam “hecomes tae propeety of each of the
vamplainants successsvely, oo [and Lhis geees them]  coman nity of inger-
€507 % Subsequent impoctant witerfowy ¢aees 10 Mew Yok bad the
samw Fary pattern, and by the late 1Bacs, the- courts cuuld cite Changellor
¥oont 's oiamen barfes Jor o version of seqsonalsbe use dhecbrime™ —a doctime
that Kent hed irdircctly bocrowed from Kew York's own cases on up-
stream distarbarces 6

Lawrgy ond [3cirney m thy Recligmmer o Wdder Righis rer

A5 il to Jraw a4 cortrast o the factual backgrourd for reasonable use
doctrine, in st the Mew York Chancery Court dealt with a backilow
case. In this one-tar-ane dispule berween owners whoe cotldd casily fucate
and bargain with each othes, (he halgellor made ne referemoe k Mreason-
able use'; imstead, be pewerned te an all-or-nothing posibnn that made 2
vl b1 ancient wge byl weas more akio b simple zesgass. That is, if the
dowrnstreamt dant's backflow cacmedod the nataral level Of The streain at
the IcA line, the owner would Bave 10 Jower the dam or pay damages ™

Prublems that began upstream, then, forcelully preserbed a pictuce in
which users rmight potemtially be huort From the petnt of the problem’s ori-
gin all the way 1o the sea. Because of their large numbera amd diverse wa-
ter neexds, wulnerable downstredrm users anight be didiiculn b Iderntify and
organize for bargaining. This context, then—paotemially kigh tratuaction
custs and mul Gple imteresty---gave th: oocasion for Tew ‘York courts” de-
vedppment of what we rmow goider twe dipaciab doctrine. [t s a doctrine
that subeititubes for multiple transactions amd instead gives mete oc Less
equal, surrelative rights ko reasimable uae araong a grouge of riparfan own-
e1s, Whir are toeated as the communn pwners of the stream's walerpower.

The {achunl backgrouml of these cases alsa helps vo place the whaole of
eipanan doctrine in a limger vontext Accorditg to Thomas Merrlll, the
worrrin, lawe Fuad fnqueﬂtty -rps.pmﬂ"'d +i1 hi Ehrl'rul:nm_'l'iuﬂ-ﬂ.'.'ﬁt siluakons
wilh wheat Berrill calls diserstiomany o Vjudgmental” docrines—as Op-
posed to the atl-or-nothing “wechanicad” doctrines ihat Memrill finds
Jdumminant in fow-transaction-cost situatione. ™ This would sugpest (thatin
vy Whearetical pakucal hustery of pruperty, stage 2 property righis—thay
i, correlative righix based on sonrething like reazonsble ordinary prisc-
tice—might cmerge where transiction costs are high and where the
pactis canmot casily hargain acewnd an initial aflocation of rights. And in-
deed, whiesa we obsogye the historica! story elsewhees and the adaption of
Mew Yark s riparias dodtrine in otheer jutedictions, wi onoe agaim s 2
background comexd of high transacton costs and saultiple nbeness,

The Adoption of Hic Newie Yark Apyrroach

Jowasph Seerys aptricn in hedeeal case, Vider o, BOMkinson. ™ marked one of
el skt jriportant docing maning poiots i the genenal adeprion of
New Yurk's npatianism. The caseinvolved a dispute amorg severa) ool
W RETS On 3 Fiver near Proverdenoe, a river [al! area that had Besn amony
the firgt developed in the burgeoning Mew England weanlo induslog; per-
hapes Bot that reasom, Story opeied e cases with o bl comment oo ity
great impartanoe,™

In Pyler, po saiglify 2 gquete onmples siluation, cerlain lohg-estabinked
mill pwtreas, complarwed of an upsimeaa decenson Bench that Circumyentod
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their establishments Becawse of the ingreased s of this diverslan trench,
the seveesl mills along it were leaving less and less water Far the plaintiffs
Mills. The Tyier plaintifls argued frem ancenl wse prnciples that, caeept
ingofar a5 the upstream Ireach's wae was an “ancicnt” one, fle diveckers
could take oy s moch water as the plaintiffs themscbves did not and
wauld nol use for any' purpases whatever, (1 defense, the diveriens too
claimed ancien! usa, though they alge seemwed 1o imply a right by ocou-
Fancy to all waters that had not been proviously oecuped ™

Thus both upstréam and dawnstnzam ooill fwners effectively clainved a
plenary vight 10 conteal ther entice current of $he Mvie—the epsteeam, owa
ers hy their oocupancy of tha curment and the downstream owners by an-
cient usagk of that =amie current, whether o1 not they had been wsing it
provicushe Lnlike the mumeons backfow cases ineolving only wanes of
Priority between adjacent millveorks, thewr Slaims to control tee curenl
cruld affect rights of many other cwnees up amd down the steeam, b
cause each o aim tagitly assumied legal priority to any neongistent v of
the river's Bow, whether upsiream o doown. Thus 1o adopt either of these
POt in the Brge-mnmber context of conbolling the +ntire Sver cur
rénl, might well fresze the nse of the river for all users, site o pealioga-
tigm could be negotiated casily ameng all these alfecled riparians.

~ Stony's responsg [thuagh mised with some ambiguibes favoring an-
Clemk 1) a5 3 skate tha e shrepmAow vwas owned "1 a FEE[[I{'E |'\-1_'|u.3|-.
ity of right" by all riparian aweers; there was noright to dirmsmish the wa-
ver itsolf save “thar, which is comaion 1o 411, 8 ressonable use “** For these
Propasitions, he cited thiee British cases. one case apiees fram Connech-
Ll anad MNew' [itser—=and theee recenl Mew York cames,

Tgl'l'ff' propelied the doctmine of reascmablie usae into (he Anuerican stips
clard fgr water bw, particularly after Chanceller Kent picked il up in his
Carpenterivs. Britaln in tum followed the United States’ lead by
mudrentury in Enbry v O™ andd didd o in 3 context that we shaould now
be shle by predict; an upstream diversion Lhat tentially affected Large
murmbers of dowTsteedm owaers. The court cited Kest and Storv exten.
sively in rejeching, the argument that any slyght diminution of the natiera]
Now was actionable Some consumptive use ot the fawe b fo e aliowed,
the court zaid, 07 all valaable wse sopuld be desied 1o riparians: hooee only
unreasanable or woequal) uses would be actionable. With this case, Brit-
ain poined thee Americans wn adosiing A ripatiin doctrine of cqual correla-
live rights—a dociricwe that stabilized British water Low after decades of
VAT S,

But what of Massachusotes. that frm adberent (o prins approapgristion?
Seonnt afhiy Talst weas hunded dowvn, some parties cited it alomg with Mew
York's reasonable use cases, but they made no immediate beadway. Foom
the e epactive of transaclions oo, 1his was quibte predictable, since their

tr.'r.r_n,;!.' il ,'-_.'j'r_'.-.g'.-:n,'_;.- Tty Rnlfj__q.-nr.-r-n' rf Pt R.-I;;h.'f. %3

cases ivvolved ane-or one backllow i<swes, which even 2o Fork ealsd
1wn acw all-or-ngtheg Fasduno, Ungil the sddle of @he conniey, thiesas Lpwe-
lameactwr-cosl Packllow cases dominanad the water cases Before the
Massachusetts higher cowrls, and, predictably, Massachusetts conlinued
L .l|."|.!-|:.' whar was L'lﬁﬁEI'lli..!l.l:.-' an E“-ﬂ-l"-ﬁﬂ“'l“ﬁ laswy 1 Jacst IWEU PNy
Even then, however, the Massache setts judges showed tuat they mighl be
imterested 1 reasonmble s im the appropriate circometanoes; Shaws
aapinaud Bok Hue caurd imCery o [aanaes [1B44) pronounced a loog dickunm Lo
Hhw asFhiset Nha onw ners gemiera By toay e 2 SENeam i/ rnanee “reasonrbic
land| conlonoable W 1he usages end wants o he conumunaty, ...oand nat
aronsisient witk a hke reasonable vse ™ by ofher cwetiers, bud that whens
Lalhe 2B s wee caf Eloe TAT] e locddescl othiar Jdammn s (lierne, as m Hhe Back Mo
cast ot hand, the frst one to raese a dam e ould prevail 7

At midoentary the slebe's high ceur fimally confronted some om-
plamnty, about apstesani diversions and o akerroptaoms. Jo s contest
of potential large mumbers and high transaction ceiss, Massachmais
turned otk remartkalbile alacrisy o the eeasonakele ww Approwh. Lew EMror
& Fuvhdineg Beddrond, a case nvalvisg dpstream diverson, [ustioe S
amnaw noed 1hat dparian owners have a conumeen and cqual right be o just
Al reasorable v of Arving water: upstroam awnees cannot emtrely da-
vioel aosteeany ko the detrinmeny af doss nsboeam o nees, bul reithor 2an
dewnstream cyeners coniplain of somae reasonabbe diverzion upstream.

Punctoateng thue suft b riparian laow in this high-fransaction coM con-
ot the Wassachusedls oot shghty later upheld, por cur-am. a Leial
vonrt s instegehinms hased o cormelidive water cgpbbs ond peasceclde gose
Accerdang b the ordinary prachcoe of the community ™ Ankd o several
mare dases over B oest fowe vears—ail m ocases implicahng potenhal
barge numibeers peobbems feom gpstream How inteeruplicn or polloboen
the Massachosetts coun consisterdly rebnd an reasomable use doctrine
and] dow nplavend the prior occopansy Tule suggeded by the Ml Act and
by the Sirurt s oo earher cases alxon vane e odne backilnw Eaes,

IY. Stagr : Reassessed: Comrelallve Kighls and Public Goods

Traisoebcal Costs and Thier Explirnatory Fimits

hfizemachosae k- I_'l;,'i|11F:l||'l:".lr'.‘\.- e Pislierical bl of e proes from *i.h'l.Eu 1
spleniluded o singe 2 (correlahve zeghis). Boshould B clisn Lhat Thas meawee
wan et & matler ol dueloonal cosslfasacn o eves enkieely of an abteonfrl e
asgink adwsizializotnm. Tt is wndonhbedty true that 1he evolving nparian
lawy wf T eamteie sldles Bad an eye coched aon idastrealirano, sinee e
colrts o benst implicky deemed poweer geretolion 1he mest valuable pri

wale e of ey, amd l|'||=':|.' ..,ld.,!E:IEH.i wakrr Lav 2on thpd ™ Jak i wee
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sudpend jrdgment and 1ake this view 2 o given—that is, that prver was
the moal valuable yse of fowing water— -thep these doctruna shilis fook
like celirely logical vesponsss b Ve incocasing scarcily of wabrpowes
and o 1he spereasing number of claiman s dor s nse.

The: kernparrary adipbion of “saccupancy™ docteine falls it place s an
arly respanse des the increasing rivaley bof water purweer. Like the alder an-
cienl use doct i, seelfancy could sllocaie nghts caaby enough whens
tranzaciion costs were bW but unlike andant use, sccupancy doctnne bes
fMected & news atlitude, namedy, that & use compled with capital improse-
menit was Likely Io bae supemion tira use that was merely "ancient

But acither ancienl use nor pricr oo upancy could cope with b bagh-
transachian-cost soenacios 5o forcefully poevented by the diversion, Now
wtestuption, and pellution problems originating upsteeam an (he eastern

tivets. Large rumbers of mill owner, wers potentially involved i these
i55U05, wilh uscs that wire pot éasily ascerlayed in ad vanee, particularly
a3 tlw humbers and complekity of industrial niver uses ingreased. They
¢clearly eombd rot eanily comract arcuad all-or sathitg oAdes, whether an-
oMb Usage or prioc appropoatice, The courts in induaattalizing states
q_IJih: sensibly [ooked for different doctrites that would mabke the htal
river wsage mwost valuable vven under these arrcemstaoues of Bargaining,
dalficulty

U soey the logic of tus fudicial response only when o breaks down
the riparian gases hy subsect matter. [t one lumps downstoeam-origin
Lack flow cases together with the upstreameorigin current alterations, ohe
misses & tucidl asped of the courta” quite suhile reaponse to the increas-
ing demand for waterpower. hadwed, what is striking is the rapidity with
wiich 1 cowcts pdopied a sestem of correlative rights when Faced with
the high-transaction-cost sceparics. The Eritish cowrta floundered bricfly
ih respanding ko the transition from baw- 1o high-rransaction-oomd doc-
Brines, but hassachusetly did mor, Cuite the conttary, when frced with
!'11gh-11qn_ﬂa-rti~|:m.-cmt soerarios, the Massrchusetts colark adopied ripar-
ian doctring wath what seemod almass effortless case.

But if we look ab trahsaction oosts alene, the eashem waner ights story
supfesty a next e, namely, the thep laken in the West. fust at the b
that ipanianism took hold i the vastern stabes and in Ueikiing the minees
and setilers of the Wes! wane busily developing an informal seater nghts
regime of cocepancy oF "prior Appropriation” red jusl for particalar sites
but dir the wters of entire <treams.

This pew erater Tigitle row satms Jar more modeen 1 haw Tpa danism,
ard of srenom g somnewhal euphoic bght. i appears almost wo approxi-
male an ideal types of Stage 15 indwadualized propecty rights ™ To the
weEstoeT) et lors, il hann:!i].' sterned I matiee that their acls of .'_'.FP[’-;}FHJ.
fon implied refection of the Fast's governing riparianism; the courts

Ereray and Cffencw ar the fraligraen | af Faler Rrghés Fon

seened oqually indifferent, powerfully assisting, the settlers’ whormal
practices and aaking evplicit thew desiation from opariamsm.® There
after, western legislatuigs formalized appropriation even larther,
through slate admimsiraive struckeres that cpordurated e allocpbion
and trachny eof individualizod appropristve water righb.

Why did this Burther move kavard proper'y Soonbract never redfly mp-
ple back to influrnee fhe eastern water eegimes ™" Transaction cosls alone
capot be e whiols story, western rivers alsa had maoy peesons Claming
their waters. Whe did not the Tagt, like the West. petrieve ibe pocapancy
dictrine and gxtend it from (he adjoining-site cumiesLall the way boa came-
pletady individunlized property rights whowse far water, dividing up the
ervhire stovam volume! The westiern states dad this, even in the face of large
numbers of (laimaels and high transagtions cosis among, theny; desprite
these coats, The most aiid stares sumply eltizoned reasonablbe s and cor-
erlative rights doctrine and instead prganized sysbems fog individuaiized.
tradeabie rights, thecugh which individwals could decide for theinselves
hiwe Torch wisker Lo 2oquire. Was the Bact tnerely “stack™ at stage 2 for
reasons af culfural lag, while the newer western states mould adopt a nicxd-
e private propecty regime in water, before the full baggapge it
ripurianism waighted thers down? OF dic the answer Lic again m The vhex-
rencal natural hisrary of propery righs?

That Lhenretcal ctomy would suggest that water was duly 2 little bit
scarve in the Fast—scarce enowgh 1o instal] groupancy mles fof specihc o
cational canflicts but 0ol scarce enouph lo move past stage 2's correlotve
rights in dealing with the Wakeo of 2 whale stream But im b West, 1he
Sy 00, WAk was reutlly searce™ honoe bwe weshemars urdertook the
effiart b0 privahi2e the sireams more ot ks completedy, so that claimants
eould Bid against sapch other pot just for the rghis fo develim specilic 1:ca-
Viems Bl lor the rights to the warer 5eIl Tndied, the westorm Dapenende
SUEEesEs that when a pesouroe 15 very scarce e, stage 2's oegime of
-l:qunl, Ell‘lup—l‘hﬂ!ﬂ.‘d coere| A b r'igh L5 may e b-}-'P.!'-hl‘d a]mgrﬂler.

I am going bo supgest that tha East’s retention al s1age 2 may twk 1o w0
apadiluvian aHee sll and that stage 2% comman Propeoty in sore wWays
offers an aternative o the jrdividealized nghts of stage 3. Mapeover,
COMEMEN ProfRety may e a fairly stable zlecorative and ned jiest & way-£ld-
tivm cf b acsctiom phase in an ever more individualeaed definition of enti-
tlements Again, the crugcad il is Fo pay o thed dicn 10 disdinchsne of sub-
jik mnaier,

Hiestern {','unjum;rn'.pn, Furstrrn Fullic Couds

Weskern water oights evolved from uses of water that were cssentially
o Mplive. Some of these waene powet Wi, such as the lorced-water
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hosang, of cffsdrenm miting slopes, while ather oses imcluded seen paetial
TonsumRPLlion 25 sty alion. The point ol weslern waler s wos that
ey comaamad the water in queslion Because Hwew took the water Aay
Fromn the streans and did et rerm e ne a1 least 2o mtack af 3107 This
fram g start, viesterners used waker in ways Thay vastly capandiod the
putential claimants and dad =0 in the manner of 4 2ero-gem gaime the
rury Whe transports waler Bromn bws s1rea min, ther foathills doss s the
capeiuse of Lhat farsour who wianils 19 ierigato is band 1 thee valkey, and vice
VTR
But eastern tipariap rights did rof grow wg s duese consnmpt v
usrs yf walay, wvan 1|'|l.'!-1.'|3||'| -:_1,1|.'_-_-.|,|mp:i.'.'c' sy WPl SCHAClmes AT RSN,
_E-!-:’:!t'rr'l riparian rights grew up around e gse af water for porer—Lhat is,
insfream praver—which s not poessanly a cond-soam game. T diffor
ence in Bhis: if you and 1 Dadh s ant water 19 irtigate our FELpective Ferms,
the erater Dake is uravadlable 1o pou (esoepl fod 3 papsable loftover retam
Navl; that §s, owr uses are a zerc-sum warrwe, But if § have a @ill on the
Tiver, and yon do toe, we cam both uswe the wabet a5 it fows by —provided
that wee da se carefully aewf do et for example, albenmtely inlercupt znd
prdrout the water in suck: a way as b chsrugt the millworks dowistceam.
Thits waterymiwis s in 4 sense a rereasthle Beponoce—in o way that fon-
sumcd water canng| Jv—-and the maximum develepmwent of water for
power requires oot consuznption bul rather use and relinguishment
arnoy; thee group of riparian vwners, so tat the volwme uf the water may
be wsed abain and again or its way dine natream. -
Toatake a dilivrent analogy, the use of water for puwer may b ligened
1o il use ol o dicionary in a bown Lbcary: rederence usape does Rat com-
sume the pages and oee poryon's v does mol preclade [aive refersenc us-
eri—even though we could think ob s for e dirtivany {<uch as
writch paper) that do indeed consume the pages, and in selich ong per-
soms uae would bwe incompatible with use by anolhee. Bag if wee want
rmake mavimum use of the dictuimary as o reference woek oz all the
lvwonspungle, we ask thal patnens use the ook wnintrusively apd leave it
for others—uni thal they s iF and Lear oul the page Bhat they want,
These vinsiderativne suggest somcthing more than a simple Famsac-
Hon-oosks secoUnt uf rprarian [z, Transacdion <ikds ane undoubtedly
dtake among Lhe large semibees of draners along a river: il hard for them
tor gt together and bargivin over Ihings they wart #o do. Rt e, was b
af western Tivess will cohsumptive wecs as well as for easbrs neees witly
pireec Wees; i the West, howerer, Ehe skakbes dievelops DE[rp b
sehemgs i overcome ose transaction costs, wheoeas i 11 East, #uTICE-
ally speaking, they did not.
Why did they nod? Agaen, the library's dictionaty - a belpful analogy:
Takr PPage gl at 1he di‘.‘lil:ll'l.:r}-': ITe N1 TTLE TS r:,'nl.l_l.-' VOneeTrsd Ao 1;.;;.5;|..:--
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thom costs amnom 1he senders who wam page 468 for themsehoe, ad oo
e evem thinks of allowaling page 4qf to the nerson wha really values A
mosk; whal comvens ug is ho have the buch stay nbace as A whaole, w0 tha
it the cidders Cate ane @] it pogtes. Wi weand this because we think the
valus ol the oo i at itz loghest whenavailable for use a5 2 anifisd entiey
Similarly, il & over is used for instream powter, 15 B3RLETN MVETS WEIL, ihe
PrancLsBIOm-rnsts A0COUnt Tisses sonetiing imperlant aboul b, pariiour
latly if that account narrows water 1aw protlemts 1o those of organizing
el usive riphts for iodividual corsumptbuo. I o river Ls ased for puwer, it
i Ml affectively wsed only il i5 bulk o aed comswemed eoclusively, by any
ind ividual owner alany the Banks, bl Tather flows in l= cnlire volumee
Aoy aed gver Uhe Fall ok ils whinbe <ouns.

Too b e, ey were S0me LomsImn plive, Aeri-5L M aipeact b fhe use
f waler even 0r power; Eewr l,':ll:.!IInl.'l']t', mil]p{'-ndﬂ and wluges lesh some-
whar mure water i seprare and cvayatinm ihan wcrld Yhe LEecam it-
sell. These copgmacnprtive asports of waerpoties Usage cauld be comparad
ta wear and fear oo our library chehanary, In pprarian low SR I COISUT -
tive aspects wiece the subject of reasomable use. threugh which indivadual
wwrers could indes] consome sane mckdicam af wiker —hda loag as they
chiet mgel disturks the buTk thal went to her power wses downsteeam. Dut
thes pownl o5F FipaTaan [ 2w wis o place Bovndari es g these neceRsar ly cum-
sucapdive aspeds of waeefinw se, holding them within “reaszenable”
and commonly arcepted hounds so that the hulk cof the waterflow wouwld
b ledl imtact,

What 1 am sugpeshng, of coure, is thal easlem niparian lae evulved
fooam a5 e Lol wealeT wse, naw.ely, power, tal has the aspucks ql 1 public
goed, quite unlike the indavidmally consumptive wses wl wales thar ar-
characteristic of the Yest ™ fnoa sense, the successor to ciparian law s net
individenlized approp fauve waler rights oo the voesten states’ wadhel at
all, but rather such modernerssrurmental siafwies as the Clean Adr Act, in
which simanr mipsd ivem af “consumphion” fEuch s a smail amoeantof padie-
tyom) i permmtbed At the peri pher v, but thebulk od $he pesonrce reniaans U
Cromganred,” ToF the 53w of e publics comrrom health aod éneyment.

Riparianisin Reclatmpid

The shuft froem fiparian [aw b ApPEOPELATy e s AEms, [en. wis not sl
thi meest atopr an Lhe theeonelical nadural Jistery of preperty rag s, ik carst
kade hebang of scivovily that makes il worth the price b inslall 2 full Aedged
individualized propeny systern. The wustern stabes’ adoption of an ap-
propriation systea fllovced a shift mot only in wareily bul even maoee o
syt rielter, bocan e the wesiermers valug] Jdifforonl aspocis of ik vt
resaapute, Thr eashern stabes ji e nincloeath cenlure orgeeiaed their wa-
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ter Ly around the water's wee for instréwa paawrer, a prublic pood amoeng
Cipaciat aarniers. The Wiesl, on the odher hand, crganieed iy water bae
around offsream (onsumphon— an agpnssate of privabe govds, whise
Lang BETSONS USe wak incompanible with ansther's, where my Icrigation
leaves Ioss tor pou. Indeedd, insofar a5 the eastern states in recenl veats
Fvave tentatively moved o adipr the seny pTivate entitbernsrs of perr'm t-
ting syitems, they seem 10 have dane so particularly in times and loca-
trong {Fke Florida amd fosa) where sevo-sum issues of irrigation aml
Rrouskd waber depletion have become mons serious. In, a senoe, the w11t t
matter al castern water Jaw s now changing koo, frani the public g af
power to the aggregate private goods of consum pics,™
But the Risterical benacily of riparian water Baw suggedt tat shage 2
Property MANAREMent: -group acCess fo s resaurce that the group main-
1aing a5 & ComITOn PrOperty —may be sdre Tham a mere WaAY-slANOn
the ratihe o stage 3's individualized righe Stagre 2'a comnmin propaer by i
Ftend may be an independent management style, and one (hit 1s particn-
barly useful walh respect to public goods. W somw edstorn stabes ane now
bepinning 1o adopt syaberna telated 1o ron s Uses, Bho pevierse 15 hap-
Pening in the West, where in teoent vears we have secn a reversion b
sommething ke stage 2, This has acoumpanied & vléw that some important
L uf Ha wiesiom rivers are instream uses and requite the river wolume
ber rEmeA in intact, USE 28 NinchenthConbury eastem puwer uses did Fah.
iNE is such 2 use, sing the fish requine 3 centain vol une of water meneny
13 another—at keast i the seenery is gng fo have water in 6™ With the
Fmergence: of these irstrearn goals for watsr, it should hardly Sarprisa s
that some western courts amd egistatures have polled Back from thie mdi-
vidualized propecty of stage 3 and are onoe again fooking at water az
seamething move akinto a stage 2 common reaource

¥, Conclusion

:I-"-I'hen w128 ik dhencetical propenty righis stat y bagethor with the hotars
ical water fghbs SIOEE, we s somwe 803 s for diEying beath, n loeking
at the: historical water rights story, we have b note that waker has FrLaLLy
different uars: and when we pay chise aitention 1o the pParticulin e pt
stakie. we may see Irgal develepments as quite sensible MOSPRMISER Lo the
problems prosented by these spocific uees, The thearetcal story van help
b ox iedesuti f Fheme respomses, In wrder u nbeerve somie thenretoal b ic
inthe hestorical evolutian of water negitnes, we particubatly meed o sepre-
EAIL® INSEremi usE {such a5 power of Teemeabion) from mege sum ar done
LN FLVAD Ly [nkle by o Lecigathom or uses o ceTla i s tuses), When e g -
E:gﬂtr thesse wees, wee can jdentify eilher "Aechange” (prescopbivel or

Brest-vomme-turst-served ™ (wcupancy) docizines as eules that were [ikebs b

Lareryy drd Fifcumioy a1 e Rettymmeny of Water Righis v

devalip Eor zeross1.m pankes, paricularly in relas jons beween cumprebing
naiphbors: but on the olber hand, we can see that rasenable e ard cur-
relalive Tights taw accomypanied wafer uses involving multiple indetirile
wsets and public goads.

What about the other side f the com? How dovs the hustoracal story
qupgest madificativns in the thasieetical cloey of the evulution of properly
rights? The hiztory of wale: rights suggests fitst o all that stage 1+ —hat is,
a rESOUNCe Degime in A stale of relative plenty—may develop an m:.ldlg,.'
rigid thesetic, Rather fhan s rule of “amything poas.” shape 1 may ACQUIEe 3
chetoric of “nue ehange,” espicially in tlae face of 4 pc'r-u;‘EweF! ﬂ"li!'l."n‘:t ba
pienly. in essence, this rigid responss setms 10be & way dl saging, Mo
carmers kesp e, and i may bkt ddy s IRg 2 thae is 5 geod deal of
the Besurce arand amd s [0 38 rival users Can cither cut dea b easily or
find e of the resource sumewheres clse. That is ko say, the Tigid legal
thetonic of stage 1 continues only so lowg a5 the reseutce 15 pot under ifce-
dinate pressure and the law is mare ar beis macginal 1o memt peoples de-
bueal dealirgs with b pesouToe o, Questig. _

Second, wi peed 1o massss stags 2, the regin of TnoTe or less thformal
group countrol over resouties Sometumes this ¢oe mon contral way ‘:""'El}’
represent individudl genperty cights mandgat -Heat is. the resouToe i
question & poserally used in 2 wutually exchisive way, and only ransac.
tion vosts stand in the way of fully realized private rights. But m_l:!i
ca505, S1age 2 is likety 16 hoye a short lifetime whepever a resouree contan-
s b grow searces and muore valieable: ab scme pont it il be w,:-t'th l_he
BBl 1 e from e grOUp's cumtamnaty regime 10 the slage 3 of idivid-
ualized property rights. Thea was the case, roughly speaking, i thir el -
tion 0f Appropnative water rights in the most arid parts of thee WA5L,
whece ipatian systems weee quickly bypassad _

But the histotical water law wtory also suggests that stage 35 group
coutrol may heve a rach mory lasting pateern and much greater Hability
if thie pesourc inquesenn has the characteristios of 4 pablic giead . Easbern
riparan law eevidyved arunndd such A Teaoutoe wea Unat B, waWrPﬂ“'rf,
which had these public-good characterispos. For Ihis reasom, nparian Law
map be usehilly sudicd mor just as 8 femparary stap-off on e march 1o
the individualized progurty tights but rather as an examphe of the ways
we mmight manage ose oesnarnes Lhat are most useful when they are

treatee] 15 QORCONEUIMPTive Lt prapecty. For dhis reagan ko, 1o
doub, we am cumently socing an encroactument of commaon-prOperty
Primking even m nose wiestens vates thal have generally gome quile [ b
turn watez rights into private commodities, Thus developrent almist cer-
rainly Teflects a heighlened cuncern with sore public-good aspers of wa-
ter. ol a5 fishing and receoational uses.
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Perla e wobrat the thesitencal propesty sliry really meeds 1 a proonoe-
tanaliration ol siages 2 and 3 Perhaps s should hink of slage 2.6 an ins
Fotrral g Pnanagemicnd dhat geeerabis o ditferen b stage 1, o kined of
a ¥ shape inshmad of 4 strang bl e, One branch woy ld b the famalar slapy
3'-':'|.. E.ll.'l'llil"lﬁ willy :I'dlrm.:]i.-'ml |,1:|'|_1p-|:'|'t!r' '_l'1_"'£i_|'|"||_-l_l\. lina 1|1||.l L[ CR-ELT L
wUTCEE —ERAT 15, Meinkbis dor resounoes that can be managed inosndividual
vhunis, which can be waled Ayt pmoeng indisiduals wiak eaclusive
rightedaihemn Bramch y-A e standand individualized propesty regime.

But the otber branch weuld b a stage 3.8, o ohcompass The
tormalizalon of management schemes for nan- s, public-posd se
wraeces. Here careful conmmnen management puat bs seme uuivadual con-
humiption i a0 appropriately low ledel bat aims primanly ab ooy ing
the Bulk of the regrarce i 2 whnde, fod the conmaon benefin of e eatre
callectis itg of users, O moederm aic ard witer pudlebisy copteul lisgisla-
Geen takey s 3-8 form: hete some ensumption (ic., pollufion) is al-
lrtved. but the main ohject is b preserve an unconswmed (hal is, unpsal-
tubed] bulk for the Sake ol the public's beabth and emoyment.

Fastermn ripadian buss wos an early bul eadenseve avodel of this kand of
TORMMEN TOSBUICE fefune. and Gl was minaged by cusbne angd commaon
law dtﬂ.‘lsmnrmaking Fory wsers all aluug e ri\l.em'.j_!l's_ In this 'In.F']-.:. histar-
i casterm water Law |:'El|1|;1.-;|g|1i.|"| 14k the rale of an e:-_m'niml aral roRines
of entithements Buk if we think the matker fheauph, we e fhat ripanan
water law illwstrates o just & subsidy b indesdrial develigment, as in
e oon v ienal distrdacal slaries, and not just a stepping-shone 1o fally
midividudaled rights, as in he dheardical stary. Horathee ssenolifies a
w1y 1] Mhanaging Phese resoufces that a e maosk valuable when they are re-
tained. it natary form, by fhe sehole costimanity that wses (hen,
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Fiiduat age—0ld bul rather somHhLme miore akion to fapmwee™ or “eartler, " as in Hw
French usage of sncier shgimer, on indewst the ~areoenl copstitubiog,'
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2R (KT, piag ], bl 3 puee “nataral o™ dorrise weald Jave bsen awkward For
Eritish law, sincy amnong caher 16Ngs waleTopure: Uers werd requined tnsonyr aul
the Fivire rather than leavung Bwm o nature, S0 Lager, SUPTA Miohe 18, a1 Goe .
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PAET FOUR

Bargaining and Entitlement
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Crystals and Mud in Property Law

InLoduction

Propaery Tas, and espevially e comimee lowe undershanding of private
popety, haw abeays been beavily hder with had-edeed doctrines Dyt
tell peophe evactly where they ape Thdault on paying youn loan in=tell-
meenis? Frosa byl iru Tewa tlwe Ihmﬁ ¥ I:I-:‘:lll.ght acyd Ut Jrast pa}-menli as
woll. Forget b oevond vour Jewd? 50Tty the nexl buver can purchase itoe
of vour claim, and ¥ ore ot oe the: steeel Sl that Bonasi weith ebwe bra'k
1t 1w baseenent? Lucky wou, you can unload [he place weithoue having bo
toll the bayer alwiul swck 1himgs st afl.

[m & sense, hard-ed gedd robes like These—rules that Leall “crpstals™—are
what propeeey is all aboul. B, as Jererny Bentham said long age, propetty
is “nothing but ¢ hasis of expectation,”™ Then crystal rules sre R vy
sl of propenty. Their great advantagn, or o it iz rommon ly theoghil, .
that ey signal W Al of ws. it pclear and istnch language, st procisey
wihtat our cbligaticons aneand hvaw ws may ke cane of gur ntenesls Thos
[ st record my diecd and make my paynents il | donEecand klose my
home; ad 1 eell it b sonmeonae ehse whb sean i 1o be sure sBaut s oonddi-
ticsn, b ran in'-.;'h:'cl it 1 hire an {'ngin:}l_"r rO cden Sr I evep ].'lu_'g.' msuranee 6
cover prtenitial probbemns Wi all keanw wehere we shand, aaud we can all
strake B rggd s if s weanh 10 sland cotmewbuere e,

Iruafeed, a5 thee carhier e=says 10 Wi Do Tav e pranted ool erennmie
thinhers for coveral centuries have becn felling vs that the more imprtant
# given kind of thing beuomes tor Lz, the pose likely wor gre te work to-
ward hard-infgad mules to manage it * W draw ever sharpaer Lines Sronmt
Ut cntitdernenls s thist we car, identfy the eeleyan: players and s that

1w airngezral -.r-r-.mn.n-l 1 vt a3 o 47 Sanfrd o B ae . 877t TLgSR] Loy
ngnc i 1o by e fownd of Teastees of the belimd Sarded |: mar Wpgverny Beprsied by
(R JP RTINS }ihln_:i.'r.l']d.'..'.l-;nl:f.;c'.hﬂ Fred R Hiimap e £

il
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v cafl krade inslead of getbing Do confusions and disprutes—coniusions
and désputes that wonld otherwoe ooly scalate as the goods in queston
became scarcer and moee highly vatued.?

Ad e goak of these acarame analyses fes the peccepion thal it costs
something fo estzbliah clear rules about things, snd we won'd bather 10
undertake [he task unless it is worlh it o us e do 5o What wakes (t
warih n? Tnoreasing searcity of the resource and e conflicts attendant on
searcity. In the exampbe given by Harold Demsetz, ome of Uie best kngwn
o the et conomists telling this stocy, wwhen the European derrucd
for fur hats e cvasesd desand For {and scatcily of) her-bearing anitals
g Indiam hunters, the Indians dl?w_'l-l_'lped a syslem of property onli-
thenteaied 1o the animal habitat.* A5 1 tried o point oal in the ezsay on wa-
ter law, coonomue histurians of the American Wist tell 2 gimilar “natural
history™ about 1he development of prioprty rights in water—as well a5 in
land, dimber, grasses 2w minerals, and natuzal sesoucces of all kinds, on
thiwe Detounts. easygoing, anything-gocs patberms of Lse at the ot
cane under presinee as compotition for resoarces increased. and ey
wime finally supeeseded by much more sharply defived sygwans of enntle-
mend® In effect, ax comnpsslition For 8 rescnarer rpages the costs of confTict
awir ik the conflicl ilself comey (o sovm costlior than the eifor of seHing
up a praperty regime, We then try to establish a system of clear enititle
TS B the peasnrTy 50 that we cambarter and kade Bor what we wand in-
siead of bghting

Thetrouble with this analysis {which I will beee eall the “scancity stosy ™)
#i that theogs don't seem 0 wiork this way, oo an beast ot all the Bme, The
previcis tea essays desmibed some netable divergences for propertuss
that have been histirically moognized as “inherently pubtic,” ke avenscs
ol ceanmeece, or that may be st offickeatly managed in the form of com-
mon o shared praperty, Like the obd mill-drvey, wakeesnrses, Thos: con-
figurarences, diverging markedly frotn hard odged individual rights, 1end
1o occur whern & resource 15 not sagsily divisble intn individual nroperty
afnd where joint manegement w more profitable for all the participants.

¥ is il emene striking, however, i€ 8 patier thad we sormabirmes we
with the: most divisible and seemingly proivate and unshared typars of inwti-
vidual property. Fvin eith respect (o these divisible and exclusive prOp-
ertIgs, WE IDTCTimes Soem ko start aut with, perfectly clear, apen-and-shut
demarcations of ertitlernents—and then shifi i heery, ambipuous mules of
decision | call this the subshbatior of “mud” rales for “crystal” ooes,
Thus, 1o g back 1o the cxamples with which 1 began this essay, the
straightiurward common Law orwstalling rules have been mysddd pd repeat-
edly by esciptions and equitable second-guessing, to the paint fhal the
various claitnants wndir real estate contrack, norgages, o recorded
deewds don’t quite krwow what thsir dghts and ebligations seally .

Crystals amd Mud in Property Lol it

And the =une pattem has occurred in other ageas boo. For enample,
sunbight: Wisconaw, like other sttes, used 1o have what seemed to be a
worrkable crystal line rule abaut wantighi rights; thae is. your neighbor has
ne right ta fhe surlight 1hal ersses your vard unbess the neighber ae-
quires an easoment froon you. But Wisoomsin wprls have tramslormed
thig clear cule anta a mud doctring; these days, of you Bock the Light to
podr nelghlyar s lot, the meghlar may have 3 nuisance action against
yoru—al least according ke Wiseonain's Prale o, Mareiti © _

Mow, puisance is ane af e 5ha|_1.p:||.-u areas nl reasonabieress’” o
the Faw of propoeny, and ot is often compared bo the riparkan rights dis-
cussed in the peeviouy essay on waker Taw . In Proh, the nuisance guestonn
himgud op 2 typically vague tormulation: “all the waderlying facts and cic-
cumstandces.” Docs i matter that you bl belivwe your neighbor did?
Could you or your neighbor have adjusted your resypecteve buildings te
avoid (he problem? Hiw vatuable was the sunlipht to yow and how n-'ﬂflll.z-
able 1o your megghbar ¥ Y ou don’t krow how b angece (hese questions m
advanee or how o weieh the answers againgt one another That is 1o say,
wora thn't kndvwy in advancoe whether a Puilding wilt be Foanad 2 plsanoe
of ok, and ya wan'| really Frod out unhl you gn thraugh the pam and
troubla of getting a court by devide the issue, alter you have buali the struc.
ture o have ut feast had your plans drawn up. Belone daing all that, you
ight try 1o purchase a egleass Irom your nesghbor, buk sivee you don't
know whether your use will be adjudged 1o by 2 nuiFance, you -:I.nn’t
kngne haw such you should tet the neighbor charge vou. ndeed, tince
th surtlight might cross your frunt yard an its way to several other neigh-
bora! loes a< well, it is not abtogirther dleat how many clearances you reed
Befisk o can build your fen-story dream house,

As Wisconsin's sunlipht saga supgests, quite aside fram any wealth
transler issu: thal may accompany a change in the rules, the change may
shatply alter the clurity of the relationships among interested partics. In-
doed, moves Ioward the wncerainty of mud seven disruptive to the very
prachcra ab private ordesing theough privale property and D’.ml‘-l’ﬂtl'l-li:| -
change. [t is hardly surprising, thee, that we indisidualty and collectivacly
attempt 1o ciear up the noed with mew orystal rulies —as when privabe
partics batgain o o put of ambiguows warcanties ur when tegrshabnees
pass new versions of crystilling recording systoms—only 10 be oermuled
laler, whven courbs coice again reinstate mad in a diffegend borm.

Thest b perautadicons on the scarcity story ot give us paase. Why,
in ardering, par b rgadming for srarce resoumes, shiuld gur legal patierns
shift back and forth between crystal and muod, mabead of relving on ofys-
tal? Is thepe sorme advantage in the muwd cules that the courts are payeag
attention 827 And i 50, why do we rot opt for mod raies insiead?
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This rssay 15 about the Blueeing of clear arad distined sules of property
deed comiract watk, ithe mudd}f diwtringes of "r.|1.j}'|'.-|_= oT m.a}'bl: sk, and
abeul e feveras bendeoncy o try b clear up the bles wak gew crystal ling
rules. I perses Khe questien, Why cen' we soem bogel ik right? Why dan't
we Chowe oo side o the other or find sofr e safisfackony imermediate
posikiaon”

L A Cliver Look at The Examples

From all appearances, and despile the obvious sdvantages of crvsialling
property cules for the smuosth Ao of Bargaing and and commerce, wo
sceimed at Jeast wodil reventy to be cauphl in an era of inteactalble aond per-
haps even increasing muddiness.” O could chase any numbeer of areay
it e s ain, w1 brietly discuss omby o fews, namely, the exiomples with
wihueh | Tégare. The first is the cnample of the law of cavead emaor an real
cstale tramsactions: [n eecent pears caveat emptor has shawn a steikingly
goneralized slide Weaward muwd.

THe Denrise of Coaval Emiplar

Fior sevara| hmand red years, and tndeed tight wgr b the past few decades,
cavept crnplor was the staple fare of 1he law of real estane puerchases, at
least for alrpacy constraceed buildings. ® The purchaser was gl 1o he
perfectly capable ol wnspocning the property ard deending for hinseld
whaether he wanted it, and it anyoee were featih enough tebuy 2 pig in a
gk, be deservmd whar e got. Shott of ategghit framed that would mislead
ther buyer. the sellor had oo dubics to dicacdise aavvthing at all.

Orw= chink in thiy ptherwise smodh wall, Reweves, was Hie dovd nne ol
“labenst defects”, ik Hhe exception fre fraud, this suggested that pechaps
the buyer can’e really fgiere things vul entineddy For some time now in a
nember of states, a seller has kad Io eell & bayer aboul material problemns,
kg to v seller but andiscoceratrle by the purchaser even upon rea-
soceable nspection.” Maturally, this sonn raioed & fow muddenessos, Wihat
delegls are “mateial 7 What does the seller ki 78 Huw nouchs shobid
the Buyer " measomiahly'™ la v i inspesct foa hersell2':

Within the pasl few decades, the movernen? 1o mod has Decoaie even
moe prnawnced, particulaty swath pespoct 1 the sellers who were also
ther Suilders of the houses they wold: e has comue b be thought that sech
buahder fvendors implicily warrant that a mew house is “habckalale 7 B
wrhal dhiwes dhan rmewn® | dhir howse's habatability cotertnimm s with, the I
cal hoasiog vesdas, wor duses “habitabilinge” commobe some beas deficile shins
dard " What if {he defects wore obvious te any prospectne prirchaser,
am] junt wlat s “obyvious'” mean, anyway? We don't kpowe wntil we bit-
ig,ah.' thar j55ue.

* —  r—

Lrsfin's bkl Afnd o iropets g Lo Jild

Ey e budder s vendoe wererazsities di modd woop propety righis, there
aeer cepanly sorte plavsible reans bor themn, Aler all the Builders are
51:;3}&1'!.1,"-:1 L B prllf:'!-hl-:'ll'l.;l:h_. a=ud ‘||1|.:'}' |.'|;'rr,|i|1I:|.' uught tie bt boetlor -
formacsd about e Bowses they contruct than the parchieis are. Resides,
ore raghs well therk that thsy orudsd havee avoedizd the priblems in the
Nrat pbace By Busboing mooke caetalle W soamewTrad mune dalcult wees-
fend those aTguments 1o sellers whe are thirmsclyves merely homeowners
rathey than buildors, 4ot we find that even these nong rofessonn | sellems
W I e s g bl aizon s e s Lisi e thoe Baavers” desires and 1o n-
form buvers abeul any unpleasantiesses that moght make 1he buycrs
think twace A Califormin oaeset, fur mample, poled thaet the sellers shamald
have anfarmaed the Boser a1 0 mast neder ks gken b o the oo
o decade before. ™ The courts mow seem to presute that a bavee can't fig-
wee ush vt for hersell o all, and be peotecd that buyer they have
slopted 2 mud stansdand, Lok 3 goed peighbor, o seller must W'l boyeos
abobil apy “marenab” defocts whanever those may T

Th |:'||;r|,-.'|1.i11g_|}-' I'|'|1:|'=.-|'|_'!.l n-'|..'|‘|'i-::-|‘|.~i-'|'||.|::l Isptwcenen poatl oslibe hl.l!,'-l'l"& a-d
casblers has parallels o bhe Law of consumoet sobes penerably, sod mdged the
cases about housey borrowy much of Uwir language from other cases aloat
such items a8 cars, hiird reees, and water beaters." Adlthis might sagge.e
thtt theescarcity shory isceacty backward, and that 1he normial mevement
T PTeRseTty fasy 1y el ward cuor hnr:!._-r-udged rades an ald byt powearcl
e l'lun:‘]:ll:!.I an:l impreisims cof wmyepad —ame taws vovep, ymeeram ot i of dis-
clusure of wairanty

ot There is a st ol ceuntcrmones in e cavedt empisr <aga as well
Even of the legal rulos have moved toward mud, privale hargainess cften
try 0 reinstate Lhewe sawm Gt copstalling systems throupgh contracinal
weliversdf warcan | wadr disclosung dubes— e moammpabie m the o ie T sale
nr the i war ity classe, [noedlect s prevate deals mone things intn
acircular patlere, drom cryseal b s and then back toocryskal. And the
LI 1UTRS e Again swhen te curts bam sweh waivers, as they some-
times doy " arkd fiemly peestablish a eule of mud —nly b B 1ol ivyed by
e mn mmgknye arbul weaivers,

Tha bagk-and-Forth patiern of crystal amd mugd s vven mesre evigenl in
the muest example, the loap gogensd by Fandul properby—a b of qeal es-
Late Bransaclion whose hisbmy bas been desonlual o sometlung resemn
bling a sevsdw

Uj .'I-h:r!#ﬂ:.._"ﬂ.' armef Sl

Early commmicn Liw marbedges werne very covstaline indeed. Thoew had the
Ik af & paw s transactoe and were at least anmatimes straciu e as
conbveyvanges: | bermoa oy from o yon, and af the g me | ooy
™y laced 111 B A5 WNLELEY Fare my Inar ™ I all Jrans well [ Py hack e



Ly Sergdming drd Erfifteramr

dubt e the dgoéed “law day,” and you recopeey my lamd back to me. But
if all does nat ga wellanl | canpaot pay on the appointed day, thet ngp mat-
et hiwe heartrending my excpse, [ lowe aay Land o you, and presumabhy
afso any aof Ne pretious paymwnits [ might have made ' Ax the Afheath-
cotitury comabitator Thomas Littieton airily eoplomed, the mame “mort.
gage" derived Frorm e rabke thal, il the deblor “dioth nod pay, thes the lan.d
which he puts in pledge ... ia gome From him for ever, ind so dead.
This systett had the advantage of great clarity, bul it someimes seommed
very harsh on rcrtgage debtors, sometimes 1o (e ddy antage of soouns
drelly creditors, Littleton's devailed wamings about specilying a prrecise
PP arnd tme o repayment, for example, ronpure op the image of a wily
creditor hiding in the wiosads on the repayment day: without such sprvifi-
catiun a creditor needed only b be “in England,” and # unfound he e Bt
krep the property™ But by the sewemteenth rerrary Lhe intervention of
courts of aquity had changed thingd. In 16z we find a credibar coming o
am equity cowrt toask for the property when fhe debtar had not repad 2!
and by the mesd cepbuty, the equily tousts were regularly giving debtoms
“enlargements” of the e in which they waght pay the debt and redeem
the property before the final “ferecloswre,™ even where the sgcuse was
lave ** Ac ove later-nineteemih-century judge explained, an equity court
might well grant more fime evien after the “Tital'” order of “foreclosune ab-
solute™- - i1 all depended oo the particular circanstances
The edd iness of this ererging judwsl remedy Argued against ik at-
tractiveness. As eatly a5 wbga Chief Justior Hate fumed that “[b)y 1he
growth of Equily on Equity, the Efeart of the Comoman Law is caten o,
and legal Setllenwmnts dre destroyed; ... as far as the Line is piven, Man
will go: and if an hundred Yeaes ave given, Man will go so far, and we
kv ot witither we shall o™ Instead of a precese and clear allpcatinp
uf entithnents botween the pactizs, B “equily of redemption” and its
elusive fureclisioe opened up vexing questinns and unwertaicties, How
much e Khould the debstur have for repayment belore the equitable ar-
guaernts shifted to the creditor? What qort of exoyses did the debtor re-d?
Drid it matter taat the property, nshead of dropping inthe bap of the coedi-
tor dutgmatically, was sold at & borecknure Sale? in th fincteenth century,
a lusuriant elfloresconce of freclosure law developed arownd thess and
other issues ™
But a5 the courts miced down in muddiness, private parties dtempled
o Targain thiti way out of these covtly ungerraintics, and te reinstale 3
crysialline patterm whereby lopders could get the propery immedianedy
upan definlt, willwat the recis of Foreclosure. Heone sbonk o separate side
deal with the borrow er, for examply, wherdby b agrevs to convey aby my-
uitable intorest o M kmder in case of default ¥ Midhog doing. said e
conrks, including the Ln ] Satues Supcenwt Court. wherh in 1873 staded

Crgstal- ded Mud or Sropery (&1 M5

flathy that a horruwer could nol hargain away his “eguity of redenp-
gen T Wl then, how about an armangemeat wlsrebr b looks 25 iF e
tender already owmns the land, and e “borsoweer " only gers fitke if he lives
wp b hiss aggreimmieet 1o pay foc o by & cerdain time? In the 1Bees Cahifoom
couMy thought it perfealy just to hold the buyer to his word under such
an zgreemant and to givie lum neither an extension not a nebund of past
paymoniz.®t Bt by the 19608 they were changing their minds aboot hese
“mnsfallent Lind contracts.™ After all, these deals really had exactly the
samae eifect 85 the oldsstyie mongages. the defaulting buyer <an Iose
everything il he mizses & payaven, evar il 315 The very last payment. And
a5 usual, human vier and erron put the crystal clear rele o egpardy. Inoa
series of cagey culminating with a defoult by & “wilbful bud repentant™ el-
derly womat who had stopped paying when she miskakenly laught that
she was bemg cheated, the Calitorow Suprece Cuurt decided bo boeat
thees land contracts as morgages in disguise. 1 gave boreovers like this
"relied o, Eopfeitunye™—a Himie ko yoinslame the smstall ment contrack or get
back her past payments.

With morigages and mortgage substibated, then, we s0¢ a back-and-
lorth pablern: ¢cosp definition of enhiléments made furey by acomeions i
judicial decizions, onoe sgain orisped wp by the parics’ contrachusl
arrangements, and once again made (uzzy by the courh Hires wat soe pr-
vate partwes appanently folloswing the scarcity stury i their private law
amrangertemts: when things matter, by define fheir respective omtithe
maenis with ever sharper precdsion. Yet the £ours seemn A1 SOMe Gmes wn-
willing {0 fellow thiy story—most particalarly when ote parly might be
hurt badly by them--and simply do oot peralt thess crysialline defici-
tirees, And o the cycle altemates between crystals and mud

But the subpect matter that Jas truly detwsd the scarcity story has not
been mortgages and moHgage sebstitates. 1t has bien the recordeng sys-
tetm, B wihach | o baen,

Broken Hecords

v et listang peerding sysiems, Togislatures have stepped behind pris
wale partis offosts to sharpen the delinitons of their entitlements. The
wery faison o Stee ol such a system s bo clanty and specify lamded prop-
anly rights evactly, for the sakeof easy and smonth teansfers.

But Lhe Anglo-fmeritan fecording spsiem in faok has Been o saga o
frusirated elforis ko make clear who hips what inJand sransters. Cornenary
law transfers of land naguined 2 cedain sel of formalanss betveen the
partics, bt Brergaiter conflicting claims were setthen by the age-mic prn-
¢1ple “First in tima, first in sight. "7 Thus aa Tuesday, [right selliny laem
b your and on Wednesday maphi wavogbally purpor 12 sell it once agam
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tivinecent Faemer Brown: peser Farmer Brown remaimed landloss evmn
Ihevagls he hrew nothimg dbowt e prans sake 4o eow and ingdeasd had no
vy of hingwing about (L™ This sk <caneely a salisficieny <ataatu (oo
Al iy I:'igh.l"\. iﬂ.-nup-,ﬁ.'li'. e “"Firsd i timw, et 10 l'iﬁh.l" Ly weark wlf
vraeh in o coememumiby where evireane hnews ol aboul everpeme ol
iransaciiving, butoutside that contest, the docieine does Iinlo boprt pesplis
vm Agtice LA v ha owens what, and the oppartunities for onnflwtmg o aims
are ernibess

Bl the effurts 1o ind a comedy have gomse throag b new cyvcles ol cor-
tainty wend oncerlamty, Hemey YHI atlempted 10 eslablish pubhc regrssr-
ez ok Ll chivims dlerouggh the Saiate of Enrollawents imoa5 8, bt the <tal-
Ube l.'.‘ll'll].' a.pplin:d I Cortacrs t!.'l.ﬂ.'h i Yare] Sracefeer, 4] coawen fnw:.-‘::r;;__
with Py cuslomary aplomb, figuzed wvat ways fe cestruciore theie deals
artd aveeed Fegistoabon. ™ Wersicns of the skatabe resusfaced o Massachoa-
st pbuger record ing aci, a5 well a5 s other sevenlowath- and eiglacemk
certury cobinal reconding vote, ol ol whicl were applied more widely
ithough still somewbiat ireegulacdy ) tan ther Henrcian moedel,™

Henrp s statute and its cnigingl Ametican counter parts reflected an em-
phalic ally cLytabling siew of The weerld of property, Their Ieral languape
suggested that those weee versions of whan has cone 10 by called & g™
shibube. tha fet prugchaser to regond s claime drthe winner of the “raoc' o
e regasery b cam hold ks ke against oll other claimants, winwihoer or pea
Boowias we it ‘o pun‘]"l.'e-ﬁ-t-.":" W hae ths mmearts is that tee recerd AW RECIH i
trented as the only sotece of relevant infoemation Aboul Lapd ulle nfgr-
Eruatvcsy et Fhe cecands sy gece gowsh Vit inlnomanen outside the reonrds
a5 ximply irrefevan

In & race systemn, then, the afficisl records ecemc an i mpeachabbe
source uf nformaticn abuol W atus uf land ovenershop; the S count:
the record ownee and oaly the pecerd owvner 24 the iae ownge, Thas A
Flul'l.'l" JACT RN bu:.-' in fehance oo the eescorcdy wathinnee fcar ol dl'l-'i.'r\-h'l'lt'lﬂb:r'
some wokinow eberloper amd wetbeul Ly reed Booinaee some cambprs
£ntte ebed -Bevand soreh, for surhy wuteniial 1|'I1'r|.-|_'|per_¢._

Ir was a LI TR fl':n.'ht-ﬂlllne fua lasl. The chandclers W vk of wp I:-:c
nicew shiesld be soundeng beemaliae: renmes, Baed-luck cases, and Gw occa-
wivmal seoundrels who lake advanlage of 9sem. What e bo be done, bor gase
ample. woifh the selly Bl Wl Buys some e lerest in property bud s
ply Forpets 40 pecurd 7 OO0 with the some comsciendivis v e sl does
atempt bie record his ateoest but whioge revords wind ap on e wring
baoks Or wil: the ket soul whoss wimmpeashably correr? Hhing s
dropped behind 1he radiatur by the noglectiul cherk?™ Sorpe coniets Fakar
hard fine, perhapes an i viow ta g He fisst oawnuer wmas ina Dether positson
than our inaccent outsider 1w delacl and vorrsd B Faw on thee reconds
Bl oeur sy mipatines foe the huckless usrecorded ow nee indeed pul pres

oo acd M Fopeeds fie e

sure oo Hie revendmp saslem had weswld dieest bien e Givor af the later
arreving mabseder

Cur sympralbees aecall the greater sehen G calsier s noe < miocest
after all hat skall wae die Foe esampbe, when the senecorded Ot boser
it srookered oot of his clas by o later potchaser soba knowes pocescdly
warli thot the bl hagd alreacty boen sodd? Bhall v allow Eais pasty (or al
Lrend aldly v (Toverl ) sax vad I:ll.l'_!.'le"'l' I Furrl'm'l: Al '\.lm'l'l!}' AL he
carefully Fallows Ihe oMecial recording rules ' Thas thoagl was bpooimach
Foer 1he Comarts of oquuity angd bows mioch foz A nvercaw egisla Lores o= wrell By
theer E’..'III].‘ eyl Smiur in Bnikein, e Lty carants |11 impnrll_'u.l an
clenent of pceneecndd © rokiee” wiker sebal had okl been a CraceT s
tem Under these dueckrines, The Labee peacckases could take The properly
froes of the pricy clwime wenly il he did wad enowe about Thoeee o clame,
cilher drgem the pscaed « or Brem nonrecerd Facts at siseold past higy on
Cratece Y American Tegslaures Fellvaved thas aeve 0 such g degnes
thal, at present, eoly Lowisuans ond MorthoCaeoling carey out o eace sva
e with any rigot AJ the rest deny a culsequuent chiin made by sorye-
o who v em ahead aad Powpl iocpiee of notw e ol an earlwer gaom. '™

This mecams pagd” what "showl ™ a purchase kbnowe about, anvway? To
b suane. i wommeeme 1= Biving on b Tamed . pechagps The potenmal punchases
shiwchd make g fow inguines abocat the gcupant's status But what if Hho
"|u_'{-|_||_'|-_'-|;|-.|:'-:," dulz dfd Micne .’u'l'll*iﬁl.ll.‘rhi_. L‘\-:mh:u!:ing ek, i, -\.hq:ul.'rlin;_,; SOOI
mami e @i The conleslead land? Yeeul, saied ane court, a Puyer shinald ask
abwiat the wearce alallThat manunes -anad since the Lier buyer id not ank.
andd thud dil o diewd oot aboe thye manpuee shovelee's prioe but unre-
corded clams, Wl Faler Doaver dud st caent as an inreaoent praaecEyser afier
all His title was anullity. '

Veth the emergerse of Hus guadicial sotleak, Hice orpstalliee adey of 1w
recon-ding, systen b drale coie a Pl ovcle back b mud, Tesbwe sure, the
recording sestem can give e 3 iy cuess absat e logal stats of the
prapeTly sinat ene s thonksrg of buying. Bul by the cnd of B sl cenzurs,
A e Sossachinecls ceurt pul il " wehE selduen e fhal o ocasss conald
awren s where carpe shae ol acie I'I'I'il.}.lﬂ nat b 1m.1gi1'-|}d [° |'|i|,|'|I if g owiggynd,
wioultd defeat o Lile, ™15 Thus The sest of 2 bl "n‘lar'kt'lnl:lllll_'_."' Egraime a
Question ok of 05 perieciion bul whethes he e was sobpect g reason.
Al osnbl—a ratter, af ooy e, Bor S disoroussn o e ernant 10 e
mesen limie. im gerder b calm the fears ob weould - be purchasess w i weznbcd
Wk arwgniad quastiens el weltich ek sevre peasorabte ard whiclt wepy-
mual, a4 wlwe |:'.|ILI£»[!':|-' Lieml b ppmanlf ufr arawrukb ritle nsurpner aeed e
saascling law yers, cach wabc s pwn Cplant T el Hile sb-trac s amesnnnneg
W1 d knd nl pravale hadiy 1eceord svslen. [[IRTH ] (11N im‘iuhlr}'. LGRS
wlaas owdar o300 ke s crypdals vrat vf Lhw resurdings sy clem s imooad o o
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curding b some retormers, it is this irndustey that now stands in the war of
same rmuote raligdul wivy of Cleaning wp the mess ofve and for a1

Yt une must wonder whethes ctrasung up the mess might Nt fust oo-
peat the round of modscrystal mnd. One of the must popular sugges:
tin for reborm ds the so-called Torreas systemn, named for the someone
wha thought that shippig registry methods might well be applied to peal
eatabe ! In this srstem, all claims on a given property- sales, lisns, case
menis, . —are Grsl negisiered and then incorporated ina cerifivate. T
BeTis TeRiaTAlOn recreates the colonlal “rate statutess nn uncegislerad
£laim coLends, atwd the eectibicate for a given property ack a2 the complene
recotd vf everything that anyone mighi clait

¥Well. pethaps pot everything. Govennment Liens, feandulent transac-
tiens, and, aceprditg o sarme courts, even simple ereaes or neglect in reg:
wivation can produce unregistered claams that conant afier all * Fence this
neg-race System provides fo complete celicf from the reoprding sysbhem’s
mued after all. Even after we look at Il Tarrens sortilicate, we atlt have 1o
Be on Ine Iookoul for the Cemen, the lorgers, and the nirnies who -
glected b regiater thaw claiing properly. Mot a ot of mud, 1o be sute, bor
just wart. En somie jurisdictions with a lowg histooy of Tomrens registeation,
courts have in effect restablished a “notice’” system, defeating the Lite of
afpoue whoe registered a claim when he knew about 2 prior unregistered
ore—or manely when he sfould have kmown about the pracr claem, from
hus kowiwtedgs of facts cutside the registry. A this, of coursc. means hat
the registey and vectificate fw longer count as & comprEle source of inoe-
trabion about a property’s lithe staius

The st 2tnking aspect of these devaloprments ix thae ritle ceconding
acts, and later the vegistextion syalems, represented deliberate cloices teo
astablizh crystalline rules for 1he sake of sintplicity and vase of land sales
and purchase. Peopte wha failed to use the records of megistries were bn
lorse theit claims, np enakier how frusocent they might have been, and oo
matier how nashily their opponents might fuave behaved, Yot these very
crystallane Sysiens havieat least somertires drifted back into mad. theough
the impzetation of equitable ideas of notice—uely e be replaced by new
crystalline systems in the darr of private contract or public begndatus.

Al theze examples putihe scarcity sbory & the tesl. What has happenad
e that story, according to whuch cur ralbes shoukl become more crystallipe
5 tesoy ket beoome scarcer and maore valoahble? Why instead do we shill
back and forth belwern lard wdged. yes-or-no cryelabling tubes, and Jjs-
crotion-luten, past boc muddy neles? Why do e have. over Bme, both
mud and crystal rulies with pespect to the very same things, with o nmicoe-
able relationshep to tear scarcily or plente? The following saction runs
theogh a few theorivs that might heip losort out this myscerny,

Crysfalsamd Mud it Progerlp Loy L]

[[. Some Tentalive Cxplanativns

Taking Sides

Chee way 1a copee with the mud/crystal dilemma is to choose one Type of
rule gver the ather andd g abtmabure Hue choaes of e aompesbernsd mle o
sampy pervursdy ke mudd lebeadedness or hardheartednoss Ferhaps in
KegpiIng with the markct-consciaus ypa b3 thee b, e preferced mrode
amipng fepal academics curmetdly seems bofavor orysials Ima tecen! exam-
ple, Clitford Holdémess put ier b 1he argument thal precise and coanplele
spreificationy of (eehitlementy are 1o be prelemed 10 amcaclusive, fenta-
b, apen-ended entitlaments, ™ Why? Rerause precise enyitlements facii-
tate the etlicient allocation of geods. Preccion allder ws to idensly cghe.
hobler: and 1o arganize trades with them, wantil all gowds arrive in the
hanmds of those wha vale thep noad, O the gt hand, open-imded for,
as [ wonidd call them, muddy) entitlements generate sne of two unlavor-
able pulcamis: either they do not allow a complete ideatification of the
parties with whim we meed to trade, of Hey give Some sort ol erkilensen
ten 50 any patople that it bocomes virtually impessibic focut a deal Tn
shor, under muddy rwles, maling wose difficolt Hun Paredo—supsericor
mpves remialn Wanade, and goods languish in inefiicivnt uses, cven when
someane woiuld pay a great deal o use thee morne efficiently.

A sionjlar peponkent appeared in ap arbicle that preceded Holdemess's
by e yoar. Douglas Eaird and Thumas fackson atse srgiast that wheoe
crystalline spechcatiors of Hghts are possible, they are preferable b e,
brcanie sty dowcteines und uly obfuscate commercial iTansactions.*' n
discussing o tling system for parmmereial transacticos (omsewhat akin to
a recordinp systerm for lated), they stromglv urged that romwsets e penal-
re=d with the loss af theit unliled claims. [f the fGiling sysberm is 225y 140 uie,
they argued, it is just oo had atvout e cagsless ne foolish people whn fail
LI Bl L

Crysnalline rules have a reiated advantage thut atse hag e much dise
cuwed of lube: ey discoorage sehat is called " rent-secking™ behavior in
duecisionmakers, particularly wiem thire desisionnakers ate legsiators*
Tako (e niluation of a begistatuce that has the authority e decidye. say, the
incidence of tasatitnor the kwcation af a new onvenilan center. Tlow will
the deysaasn e thade, o e supposition that legisiziers ane rmtonab o
My maximizers? The rent-seeking, 2y s suggests that 1he decisae wall
b st £ thae B Tiest bidder, that is, 1o Ve intere st goonp whose cohesive
nees, tenacity, and resouroes aliow 1 fo g the greatest Eemptations and
the greatest pressune & bear on the Jegislalors™ And of enutse, the
greater 1w aapthority of the decsionmaker tn change its mind -in other
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words, the muddier the roles—Lhe greater the Lhelinned that Spleneay
groups wall bid For whuhocer “oseet™ iz e alsjse bl Bl cdescaagumnaker™
dhsc retianary chaice, irlll:-En:'lg Ay rrsakEee in the biddiuﬁ Prristess.

In dhie world of peceate ransactons, e sl b Hus bridbering- aweay
Poocess is the viry sory that the ecunomist tel? abot =carety. et ob-
#nce of clear defininonys of preeperty tights, e story goes. imdividuas
dinsipate peeuroes incanfhicls and bullyeog o1_as ihe case may ke, m1ak
il'lg PZI'E'{'-'ILlli'.’I'IE Againat eing Tuwdlied, W hat can halt ilas FTmeTing Amay,
ber it public or private? Why, oreslalloe noles, of course. Ha v -odyed tates
define swsebs and their pwinershop insuch & way That what is boughl stavs
|.'hl'll.lgh| and cam be dradisl o ethers sadely, insscad of reprabed |y Baing Pu:
ks fisr grabs.

Flacing a kind of fempiral overlay on thess matket-oniented pueher-
rnces o ceystal over md, Frank Easierbrook nas spplayded what be de-
seribes as the e gnte’” peespeciive of wame court decisions. lnsbead of
trying 1o adjudge situations “ex poal,” dmng darnesy o e parties frumn
the perspective nf what we knew about thear pesations afes thisgs Lall
apart, the volints should Ley b consider anaress from the perspeceeve of
Prersnr:s SirmalAT ha b g rties at e oursedal thene relahonship, and frgu e
et b e 1van| Lhem b think and act byjuee all contingenenes beceme ac-
tualized. ™ Arsd Jow do we wrant thenn by acl? Well, wir seant e fo be
carelul planmrs, sor it things doe Tlall apap seeas |y

To pul il Taldly, the ea anee perapective generally means stickoy it o
thuse whn faal b protect themseives i advance agwanst contingenoies
1hay. ac j haFFH:I‘I.i, weinrh oyl 'I;l.'ll.“:,' tat Lhwern, 1_]'1::..1_13]'1 'P-gThﬂ_F\yl, Alvamiae
geomsly for athers, Mo moddiness heres all parties are prosunasd i be
clearsighticd overseers of leir owm best interysts. W5 up ro them ke e up
all the Juase ends that thwey can, and the courts should et dhe advantiges
And clesadvantages fall whese they may. Why? Bicanee this will encourage
Pl b plan and to uck carctully. nowing that hea jedical covaloy wall
trde 11 thear gezruy Janee ™ 1F will absao afowe the peaple (had John Locke
once Calied “the ldustriows aodd Bational o teap the {rois of thete ine
dustry and rahenalily, And thus ercoarage productivity genezalby ™

But this approsch masnans Bvat the fegal onsequedces of mges ouglt b
be cbear im advance, in other words, c7vs1als tather than sl The indys
ternws agnd rafional e bo kevow that the consegreneis of thein dealings
ace fieed, ak least legally, with o skhafes of respomsibility aiker thae Gt Jugdis
chal punch Eoanitess abaut establisling apd following clear rules, one
wanld suppues, ean influsnoe behavior o the diesction of Breder caneul-
wess, planng. and prondugbvary

Things would ba easier F one could say dhat cosbals are the unilerm
choive among e modenn schalares h1u1\'jc-dl1;a-,]b]e abaut These matters,
Pt that i e casas Several weholars, partcobarly theee asssciated with
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v Critival Leaa Shadies soweement, have decried what we might call Yhe
exLensively crystallhing charactey of v legal systein, which they assocate
with a kind of alenated ndivigualism. Inslead, 1hey plump for more al-
=ecubiaapy brs rrand o, an P phrase has ik, i standasdz™ insdead of “rules
Tuncan Kennedy, whe soaosd Hhwe distinetbon bebween rales and stan-
dards. argues that hard-ed ged, crvelal rules systemalivally abandes pec-
e to the wale of Tne bad and the theanopiribed. A Kenned ) reminds us,
Holmes +ven franasd tse doctnimes in demms of e “bad man " Puy are
designed 1o (el e bad man the hepits within whrch b can gt avay wi
[vis Dadress, Standunds, oo the obher hand, are aimed ab proecling goad-
ngs And altruism—whalever aakernal conlradiclions may hark o the se
tivn gl enforcing goodness by a kegol order.™
But il peopbe are 1o b guided by standazds rather than haod-wdged
rudes, then the rules of decision most peccssanly be maddy ones, Like
“Raifoess or “redsonableness” under which no oo can enficely specify
ehlithmaents ol faced with the conseguences. As Frank Easterbrook
quite luntly states it fairness is an ew post considerancn, 2wl he appar-
eaitly puby 0 seernd 10 the goealer prrovuctiviey he assocua bes with the ex
ante position* Lawrence Teibe eotadgled himself in a3 debate with
Easterbrook on ths very paind, rejechng Easterbrooks preference foe te
% ante perspoction, particulazly in the corkest of constebetinnal decisien
making. Acqurding te Teibe, wlen judpies make decisions, they dre i
only irving 1o faolitate the ratienal calculatiors of the actors acd penple
sihualesd srmfarly to the actors: they ame alsiwliing a story about i kind
of sociely we Tive in These deciniuee, as he pats i, are conshitifaue, and !
would rorrede our mewal wirderstandiog oF ouriebves 35 4 gociety il we
wETE fa peranil pross unbaimess 0 rengn, sienaly Jor the sake of rétdoning
¢lear rufes and rational ox anke nlanning—parficulazly o those tules £
v ly sepve the wealthy and powerful™
Thus & busiiness dea: that might seem Jair ex anie ™ay wuro ool B v
EFEs 1 UREALC on et e we sew Bove thee Dl acually play out—pac-
neularly wlhen the Holmesian “bad mam™ explaits bis superior bmledge
af fhe rides aver agaiist The imngent bt well- rmeaning, fool W a crure
rules, ex pot, that unfaimwss will ot be albiwed to reap the v red Bt
rmght have bevn exprated v ante, o adeds o our meral education And 1ells
um thAE our Saciety e inowehich tie good, porson m ke dy's phras)
may devl secure™
The difficulty wath adnping cither posilion 14 Bt fo oo e SUETeat-
Eha b wedr 0BG e Wy l!l.n'l: F wl‘n_a-h.'-]u:-ﬁ heive o i.'l!.'51-:'|| |l-r'|d IIII-H-L
w brimas thee bisdory of property lase 1ols 1 1hat vl Soeen, b0 be stuck wath
besth, 1t lmashawer tme, Evenow hen we chotet ome fuch 15 3 haed samads [t
pording systeml, the chawy seemn o dissudve, and instead of roally
I Py, vt senh o Eobate bobitewn thiom Bevasase this patbepe necirs a
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often in o many areas, it i difficult to believe that it is dyg e abngrmal
iexdishness or tutpitude or thail 3 can b p-l:rln.'meﬂl]:.' e FeOrme b:,.' A mcie
thoughtial or more virtuous choeice of ave side o1 the ;her.

Can we, then, look to other theories that will take it sccount the point
that we have il coystaly and rad?

Fefinemenits an he Economic Prrspective

Seame economic theory relates the crystal / mud problem to the diffrent
characterstics af the objects we consider m be “property  Ome ey
bnciks ta what are calbd "ramsaction costs™ ke explain why we somuetimoes
brave crystals aved sometimes mud. Tharnas Merdll has argued thal wivre
transaction oty afe Jowe -where it 5 casy 00 make & deale e tend o
have clear, hard-edged yes-or-ru mles. Thus in trespass law, your inva-
s of Ty propeTiy, oo matter igw biviat, 3% an actirable wrang. Cnly
Ava partics arc involved; if you want b come onto my propetty, it is eela-
tively vasy for your 1o find me and 1o kargain with me for e right. The
hard -edged mibe orquires you 1o enter into Those aepotiations with me,
and presurnably iF yon want the night 1o enter mace (than | weant s beep
you vut, ¥ou can ofter rme enowgh 5o that b will agees. Thes she clear. cops-
talline rule panishes theses whe coabd easily Bargain for an eatulement ha
whe insivad bypass that opporbwmty and 2o unilaterally, in the process
{prehaps] trarsferring i resannce from one who valwes it more fme) W oo
whir valtes it bess (You).

O e cathee hand, Mersill's argurment gows on. we find “discrationan
(or mucddy} cules where the cosis of fransavting are high, as, lor example,
in the arca of Auisance doctine or ihe closely related ripacian faw diss
cyassedd in the previous eszay. Here thi conflicts repically imwnlve numer-
ous pacties, puch a3 the victims of Roxiows cdors that spread through a
neighborhowt, v the downstream owners atfected by waber pollation. L
vs nof easy (or all the affictod partics to find each other. 10 agrec vn 2 com-
Frcl xtrahegy, and 1o negatizte 3 dea? wherchey the safterces pay to kave
the Fusivess ibippisl v, alternatively, whese the Tune-prodiscing plant pavs
SO 3grend -Lpon Peloe te midkae up der the subberings it causes *° Siaoe thye
parlics connod easily arnve b a reguatbintod agrocment, a ookrrt maist solve
the mess inself. deciding shether fle oosin of e fumes or palletants ot
weith the benefits. in the absence of any chanoe at a nice clear markel
transactpon bn put 2 price on costs and Denedits, the court has 60 muddle
thraugh with vonpeciure,. In shor, in these scenacios of high, mansactiun
curstE, we have b fall back oo judicial discretion—ar, well an bhe ambugy-
o, rmudcly doctrines thai £ Wb gl somwe roooy for guesswork,

Tha difficulty with this eaplanation is thin we soaetimes 21 back on
imuddy Jnchrines even whers itaosachion costs aoe low, Consider some of
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thw exarcples discussed earlicr: for ve, Wisconsin's new “auisie” real-
rrent of sunlight rights Ays an the face of what would s b I:-E_-i mela-
tively easy neggturtion Belween neighbors. Similarly. te all but universal
ahandomment of ke caveat emplor male for house porchases appears b2
have pocurred against a bacgaining backd mop af low fransactice costs (e
Buyet, one seller); so does the mevernent 1o iniroduse vgqunakle mgghi-
ness into e hard-edged contraciual relationy of martgzges and install-
mant land contractz, By the same 1oken, lnnd recotd systems seem o Be-
vonw peritdically muddy even wihen a giuen system is reluhwely casy to
use. Somwthing in the ceystals fmud back-and-forth patées, then, eludes
sheanght application of thy wansaclion-cosl dnalysis.

Historians' Slanics

At least one historian, 1% 5. Ativab, has noticed the back-and-forth Be-
tevein puid and crystal in our legal rules and has wnthen a long Book on
Grilish conteact Mw i iklustrat the point that we havee had both kinds of
rules over time: ™ Atiyah has argued, in cffect, that onae prefencice for mud
aver coystal fur vice versa) takes place in Loy historical cpcles. Roughly
spuaking. be Tegards the cighteenth contury as largely a mud ecs, full of
amhiguily and judicial discretion, but be sees the period bobeesen 1770
arud 1870 25 anera in whivh erystad rules, or “princples,” as be calls them,
vams bo seem pafliculatly important. His eaplanaticn (ag2in i very gross
terms] w that Tarliament arw! the courts acted on a poroeived meed to dasdi-
pliree an unruly population during the later peried wnd nsed sih.arpl_r,:r en-
lorced ]E‘F-".d] evtbes to nsldl i the poople geneally the builiiis of foresqght-
ful, productive activity mecessary 10 a markel econcmy®” The pmh-:m!:t
ioe crvstal, under this analysis, seems ko be one of sducation of (hetenic:
vou will bie held b the very ferms of your bargain, 5o that in the fuwwe
youL will not e sorfoxal sh as 40 get yowrself indo surh a ress buat will rather
plar your affairs moge carefully Atiyah seewis bo think—with & cerbain re:
wret—thal we have abandarud this age of princple and are st Back 10 4
muddier cthos af “wdividualized petice’ tul e duks “pragmatism.
This analysis, inlercsting though it is, does leave 2 resadi of paeczle
Frwssts Asice from quibblis aout dales with rzspect bo Burope. we du ob-
sere ather socicties advgonp some exteernely rignd mabes {Islamic omies,
perhaps, ur kesher nules) that do not ssem t have much connection with
voonamic iscepliowe?” hloreover, even §f we suppose thal Westem
saielivs did adopt crystalline legal rules for the sake of labor disciplioe,
the pxplanation must make us wonder why we ne longee think we cevd
thiose eutes. Arc our pupalaces less inclined to waruliness (oaday than wa:
were in the nincteenth cemtury ® i we still have wnrwly rendencies, why dar
wie ma hanger Hhink wee 118ed the discipine of 1hose covalalime niies? Or al-
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enadively, iT woe nn longer think we meed those rules, why did people
think boe2atler?

I we look b0 the work of sther ecomomic hiskovian, Albert (0.
Huiesoumar, wes rnughit seart to Bhink that thess swings resull ! 17 some
extermal econdimic patlems ur sical history but Tathee zesoll Troen emch
ahee. e atdeer words, mod and crystal ard muak =0 thuch allernakives but a
matc hed pair, ke + v and 1 in g sinecurve Ie his ook, Seifung fuzeloe-
mends ™ Hirschman is eot disoussing begal sules b rather the penaodic
e ity b3 swnal s hetween public involvement and privale sell-grati-
ficanion, He argues, un ¢(fech than peaple desme bath (hese ends, bt hoth
cawrut Tur sativlpal simullanecusly Suppase one begans witk, private seli-
gratilficalion; one’s ooty im Bebalf of vne's self hice Cerlaie, rewards,
Bun thwey abar leave cortain regrets. pacticularly aboul the absence af ome's
parficipation im publee affaizs, At some mtargoal point where U mavards
of privately lecused activnly are declimng dor even becomung cegative),
the actar fumes b pubilne parliciparnn—where o« similee procoess of satisEac
ticn Fsphiation, dis ppointment begine. ™

Plapht this. peicess paralled the shift between mod and crystal in prop-
erty law? Hirschman's Book suggests that where we see recurming pate
tecris, we maght lenk For same inteenal—or, a5 they say, endogenous—iar-
tors theal lead o these vrclical parterns, Does such an account apply 1o the
oscillation between crvstal and mud n our definitigng of eatithemunts?
Une can see the autlines inat least ane legal domain: the recarding sys-
tem, where wo Bave so often resplved unclarilics witl o coyaballine ays-
bt ol y dor erucddy it 5o thasoughly aver time that we have 1w starl |
over again with a newly mimed serof clear rubes

Lart v SLipewar Bhat we initiate 3 2ystem for e clazificabon of paopery
titles. Might we have a temgbenoy to ovcerase the system, s that im she ond
if bwwomes suhupielessly bogged dow nisn dobai [ han (he puepese of clary
bo deteated” Coclamly our traditinnal land records have this quality For
caample, Hime early cases parmittet only b intenesb i be ecorded, but
thes syt viery abrac fivensss credted pressuie o alloan the regordation
of otfer claims as wedl  [iens, %r caomple. or eassnsoni ™ Indeed, some
¢lame vy b placet in the records even though they are s legally re-
cordable. Then b, many o beims ane necotded and just sty pok eoer fime.
arnd competimes hey tum ool ks confich withosoll olher recaded claimz™
Thesc layers od zocordid Dar enexkingished clibngs can grrewe s Bnck L
it hardly sevene vt e sime 1o poback aod chech ceervthing e g
SeTis. them, sy treat aee clanbyiong svabemy—in Whis case $he recoadeng
merhanasns—as @ kind of 2 “commonz,” @ @ore o Jess foed gowd wohaose

overiuwd over Eme o erierely predhe talabe < e resuliiog overuse af 1he
systen, i furm, dininishes it chanitying function and credtes poeraindis.
guat wells the s prolifesation of recutds; thae i the origin of the numer-
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ous proposals fur pelorm, some of which weold dramancally pare dow
the instrurr4nla that caunt us valid.

Thus the very attractiveness of a claviFying sysuem diebeats the purpose
uf the system, in this instance, to clarify ol clams against a given property.
Thr same patten is evident in the excessively ing contracks that atempt
tu sperify all possible contingences and that reane actually reads. How-
gvir romfuetiilg it may be to haws b inoweriting, it really isn't waosth the
effogt e nail dowo everything, and the overly précise contraci mey wind
wp PEing just o5 apigue as=—and pethaps eyt more arbalrary than=—the
ons 1hal leaves adjustments w the coningencies of future melations.™

The toouble, them, i that an attractively sineple legal device drawa in
EBG Many usens of b coaplio a el of uses, And that, of course, i3 wihere
the simplie oude bovoiies o banky map. It s (his booby-trap aspect af what
spem B be claar, simple rules—the scenanic of dispropodivnate loss by
some parly- thal $éems fo drive us o muddy op coystal rales with all ihie
evccplions and post hne djscrsdionacy jedgments Hepoe | tom now 1o
that subject of disprnporionate Toss, the subjct to wluch some courts ap
PI:,,' the =horihared fabel of “forteifure ™

111 Farfellure ga Owerload: The Problem and the Flayerz

A atrong element of moral judgmenl rums trough (e cases i whick: mud
supersedes erystal. These cases ape aften vife with human failinga-—+loh
and forgetiulness on the coe hand, greed and seli-dealing en the wther.
These wiees pul pressure on oue cifors b elaborate clear and dslinct
property specificntiuns, and they make judges and others second-guess
the efvals Meat call for & povnd of fkesh. -

Pethaps wa can gel ai this by thinking not sboul the mnral gualities ax
sischy thal ave at issue bl ravher aboo the poued of flesh Wie have already
seen (hat in the devisbons about morkzages and installeent land coninuts,
tha jusdyes evhibit a doep antipatky 10 what is explicitly called e detor's
“fateture.” The sarme antipathy to “forteitun™—a Toes disproportigmaie
10 the lapse—alzo appeiars in car viler examples and many others as
well ™ Thus without somae relief, the nonpecnnding for im properly Hr neg-
ligently rocording) owner wonld lose the very property sz thus the
noninspecting (00 i perfectly or negligenly mapechuog) Buyer “:-nul-:‘] b
stuch wih a house that may be Aooded parice & week wall the neigniyer s
SEWLEN

£3ur law seemy ko find these deamatic Lumses shhorrent. James Caopd ley
has writhim canvirdimgly that weequal exchanges Bave been pverhelm-
ingly disfavored in 1he Wistern Tegal traliini, and his wrors. suggesis that
mles leading b forfeitaeesy and penaltics geoerally are unstable v our
law. Why is this 0! Gerdley argues thal exchanges oeatering more: or bess
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or 2 roackoct price traditionally conrbid as “egual.” Taken collic ively
such market-based exchanges tended ro wstir: dhe sellers” costs; heyond
that, Cordley argues, the law has had ne reason b enfiorce what he calls
randnan fod istribu bons, ™

Mark Crady has supgested sometiing comparable fa this 3version 1o
fomfeiture ant anether context, namely, the “last clear chance” dectewe in
tlder tort Taw. The usual rule was that cie whose own negligonce had
tontribubed 1o his injury coukd wot cecover agairst the injuree, even i the
INJureT wore :I'II.'H]IEI"!I'H Powy; ik ik peidim could have pendided the 2rm-
dent, the loss was left whene st [ay. Hit a5 Grady has pointed wut, lrdges
uead the doctrize uf “last cheas chanee” to find-tune the respective respon-
sibilities of the parties, so a4 bo adjust 1hose responsibuities aa the Gme of
the accident drew doser and as potential furesight sbout it grew greatec. |f
ar inparer [ailed to take a last-minule precaution that might have helped,
be mghd still be held Jiable, aven agains a contibutornily neghgeot vic-
tim. ™ Put another way, te: “Jast clear chanee™ diwthine nelioved an infured
party fromm the forfriture that would othereise have accompanised his awn
careless behaviar.

But 1ht judicial double-clutching entailad in this docteine complicated
the relalion bebwivn the parties and introduced whole new Liyers of facts
and fiti gative possibilivies, for the: sake of avoiding a disproporticnate Loss
ta the anjured party. Whether for eflciency seasons or nol, it Alusteales a
wial of thinking thal eschews forfeitures or penalties and et is willing ro
underlake an tlaborate ex post analvsis i order 10 allecate pret'i.'m-n-—
spomibilite™

Unexpecil pedistribution in the o context is one thing, bul why
shauld we find & distaste for furteiture in people’s cemtraciual agreementa
abdut thear property, as Cordley qugiests we do? Aler all, coTArACting
paTHes peesumably know about the potential foc forfeitune and ageae ta i
wryway. Why complicate {heir relations by asking elaborate ex post ques.-
hong gormparable to “last clear ehanoe™ ~that is, asking who could have
avoided the redistributive event, whin both apparently contemplabed it
¢ a possibility? Are there reasuns 10 make this after-the fact inguing we—
gardless of Feow firmly the patlies seeen i have agreed to pussble forder
bures before the fact?

Perhape forfeiture maght be seem as 2 symptom of the oveeloading of
crysial neles by bargaining, Crystalline docirines: yield Fxed ©oeuegiasees
{or defanlts because they ipmore reasons and excuses; predic tabilaty
makes these doctrines atiractive. Dul ol the very roason that ey are a-
tactve, These Jocimines muy bu overused or overliaded, inoconiexts thal
make thern wrpredictable and counterproductive.

- Uonsider the way thar the endarcemeni of a penalty alfvcts the incen-
tivees of pwrscns ane #ither side 07 a proporty entitlement, [f we were b e
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force peralbpes against defaulbers wr viokiloes, it is oo dnubt brue al the
persons involved would be wspecially careful to avobl violations. Bul per-
haps they would be Feo careiul andd weauld 1ry e Tive ugp ko their abliga-
b evin when cinumstanoes changed radically, wiwn evervoni wouald
really b better wll if they defaulied and paid mwral darnages fir whist-
ewir harm theie default ciused anglhee ™

Furthermore, penaltics night atiocr the bebavior of the oo laulting
paries. Becauss Ibey would gain much mose than their damages il penal-
tes were enforced, wnserupulous dealers mught expend edforts 1o tiod
trarling partnees who wouid fm! tatlber than sueceed; sharp dealers might
e Lke Measures o make their partmers top up, inogrder 1o take the
penalty procesds and run—as, for cxample, the mortgage francder wehao
might Bave hidden in this Pushes to prevent the bommbees {rom Tepagrg
and geting his Tand back.™ These wre The people that petty oon artists in
my Furroer bometown of Chicaga maght call “mopes,” ™ a term fhat un-
deubbedly could include the unsuspecting heuse purchasers wiil DViTeS.
Yinate therr o ability to live ap to the foan payment. o7 whi never sus-
pect that there might be rats it the hasement o whe don't have a clue thal
1hoy bave to pegond their titles.

Fowls cm the one hand and sharp deaiers o the wther, then, aze contmal
players in the copstat-toemad story, becawse they ate the charachery post
likely re have leading roles im the wyslematic overipading, of crystailine
rules Erpm thie perspective. as indeed v more sophisticated dooenohc
analyses el us, crystalline mles seen Jess the king of fhe effieiendy rmoan-
tain tham we might nornmally suppese One could argue that cliborate ex
post allecabians of respansibilities mght be efiicient toa. even if they
make people’s entitlomemis abligations luzzigr oz ante. The very knew]-
gy it o cansdat gell someoe else and gen away with il cakes it less
Lkely that anvone will dussipate time and etfnrt in rrying to find the gll-
ible. This knowledge will also reassure thuse of s whi fear we may be
made fools: we can go aboul cur bessiness and take pact in the wyrld o
rrade withyul cowrsing at hame because we think wi noesd to hire a law-
wior dndd an acoowntant every hime we Teavy bthe cac al a cumnmercial pi'lr]'l'
ing ot

How can we fit all this tmgether with the scatcity stogy aboul property
nghts* Accarding fo that story, the driving fance 1ward crystslline rules
is the oeprse of 3 “commans’ 30 a given rosoucee. The conflicts and
waste from communs averass induce us 1o define boundanics arownd an-
titlemeents, 50 that we can irade ur catitlements instead of ighing over
thvem.

Hut the deiving force twand mud rules seems o b e veruse in the
“commons” of the crystal rules themselves. Wi are temped 13 ke reles
that are wmple and inforinatior in o conbext—as, Rt example, “Firstic.
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e, Irest ingight™ may e imo sl conmuniies—and e leed Eheny ko dai-
fevent oF mote coanpes siltuations, whre the fonsunuences may be wnax-
pectodd and confusing. It is in thera “preriaad *itudtions that orpstal rules
uHimately may be ruinous for teade. Mae anly mighl sharp dealees Sk
oub Siludtivnd s which trade will Eail Lallow mpg Bwem o ocollect a forlatare
from the mopesy, But the mopes thomselves, as well as ieher peaple, may
be frightened out of dealing albogether™

Sinvple boundaries and simple rernedies, i tums oub. may vield radis
vally wneapected resulls and may desteoy the confidence we need for
Iradw cather than fostering i 1 is forfeiture, the prospect of deamabie ar
disproportinate boss, (hat brings this home. But forfeiturc—amt the de-
tatledd weays it which it might have been avoitede—ran only be kaown ko
us £ st

1¥. The Context of Forfeiture: Crystals and Mud
43 Institutional Rewponises 1o Estrangemenl

Yhat can be said to generalize the comteat of forfeitire, where crystl
rules are overkadid? Whers in our comawecal life, For example, dor we
tend 1o find e invocation of those crystallive rules, ciusing great ipriei-
bure b others? SMewart Macaulay's work on contracts suggests that fortei-
tures and penallies conerge in one eontext in particulae: where the parties
have no lang-teem nelationship with each olher.™
This 5 alsa pregisely the context for the foal/scoundrel relationship.
Scoundrels, of canrs, hope never to see ther dupes again, at least after
thé s figure cut that somrething is amiss. Contrast this uitimate farm
of the ww—shot deal I normal busivess relations: busiperspeaple who
ik togethie routinely relas the letter of their respective ohligations and
readjush e frms of their relatiunships in the face of tiekpocted hard -
ships.® Ta be sure. hard-edged rules might make busises partners plan
oy carefully an advance: But i it worth it b do 21l Lha: planning, when
they can wrale sdpusiment clauges imte their deals? Aler all, they can 7 ost
vach viher, sirce they have to live wgether gver the long haul. _-!q.n_-.:m;!-ir.g
o Macaulay, they show their hred edges, demanding fozleitnes and pen.
alties and the hard crvzlalline beatures of thedr enmthomenis. ey dpgainst
cusbumess whne Business they are willing to forgoe.™
- Macaulays work, a5 well ws than of lan Macneid, ™ suggek, that crystal-
line rulcs {amd thedir aticndant forfeituzes) ane vniy desigresd tor peophe
who sew ne anethier it o oneline bags and whose lem ptations g dugs
one another, of sy 1o play Coanmwercial hardball, might be atrouagest.
By way of conirast, wheee two persons 100 membens of the sama come-
nity o religion or Esrmly or ongoing bmsitess: deal, there arc sndusements

ety amd fodod 1 Froperey Loa HY

ber conperalion and brust that are gnbicely independdeat of tne enforcemen
of crwstal line mabes.

blodorm game theoris|s buttress this peinl, Wlibng o« that if we cinar-
rarge things iosuch & muanner that we have eopeated conkact with gur op:
pasite numbers, then we can eniroe cooperatinn through {he game of "o
For 141, "% Reoent higlarical work supperts the point icom anelhee direc-
tian, telling us that prier to the cighteenlh centary, reuch Yucopean com-
meroe wins dominated By Jewash and Quaker metchacks, wheese [amdly
and religious conpuctions could assure their mulual reliability ™ Recert
histarical [ferature also suggests that s modem peoperly aind sontrast
law develupwd, it became possibbe fac people lo de hasikess with one an-
other siznply on the basis b thelr mutual promaces, even though they had
moanve of P By lial va other lomg-term felationships,™ The legad catego-
ries of cuptzact acwd as zn arhbicial, offcially spomsored pe-creathon of 4
kind of cunfidence and brust that would oflereise comte only Hoough the
muual consiraints. of community, elgion, and family.

[ov o gneporlant sense, them, the ernfoccoabibity uf olisir rules enables us
tu dval with the warld of $trangers, apart frem aay pattern of dealing o4
mubual membership in close-hni b oom mnilies, and o arrange owe aifair:
with perstns whom we never expext Io see agrin. Wecan da so, we think,
because rules are moles are tules—we a1l ktsopw Beem and know whatk Lo ex-
pect. Crpstalline rules thus seem o pecform the service of creainy 4 con-
Lext 5oy wheeh &iminggers can deak with ane anothe: in confidenoe the rules
detine sepeciations ard allow poopke to ey onoeach olhee, even peophe
whi Bave no familial or voreligious or omgaung cormmercial Teverage with
edch olhet.

By vwhat 3s rasily nverlooked 15 that mued nules tono adlempl to re-creale
an underfying nonlegal trading commupuly in which confidenc iy possi
bk In ose communities, the meodsers tond bo readjust in the {aoe ol e
fnceseen complicatians rather than to drve hard bargains wihen the op-
porunily anses. By analogy, mud rules mimic 2 pattem of pust hoc
readjustmmertta that people woirksd makse of they wete in an opgeang, teladion-
shap with cach other. People i vach rebativashipe would sarcaty dupe
thee trading partmners out af their bides, sell them defecave goods, or fail
ln make minac readuskments on debts. I they did such things. they
wuld lemse teading partmers far suflee denunciation in chuateh o Breosme
black shweph, amd everpome would know .

Mt e can sour why cryskal and md are 2 makchid pair. Both are dis-
(ke Fromn a kind of nonlegal commee rcial contest where preple already in
sorme relationship arnve At mora ot Iess wnperisct aidgrstandings at {he
outset amd eapect pnst hoc eeadjustmenls in their bargains wien viecam-
stances require. Just as the pacties call on routs 1o crforce ermtractua
promises aml protect entitements that would otheraise be emtopoed by
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the threat of informal sanchions, so ton do By call on the courts to fgone
aul the post hoe bargaining readjustments that, in manc close knit circwm-
stances, wiuld have been made by the partics thensolves

Wiz in cwr onetime dealings with strangers ihat a wedye «plits a frading
relationship e ex ante and ex post, crpstals and med. One-shot dealings
arc the silaatuing it which it scems men inwportant to have clear defni-
thoes of vbligations, but in which it is alse mest important 1o have some
substtute for the patlern of cguing cooperalion thak wopld protect us
agalnst sudden and unespecied Jous.

The split betweoen crvstals and mud bhas an institotional reflection as
well—that is, i oot political and legal institutions. We call for crymtals,
those precice specifications of entithements, when we are in what Mel
Eizenbwrg has called our “rulenaking” mode, that i5, vhen pnvata parties
make contracts with strangers or legiclanenes maks prospective law for an
LTknGren bt ™ We call lor mud and exceprions only later, after things
have gone awey, bt at thal paint we stand boebao jud ges.

Buar these two perapectives may be ineluctably different. It is obvious
that “rulemakers” cannod soe into the Feture in any vory precice way
!-""hli-'l'l thury are Laying down crvstal rules; thus we kowver thar these who are
PLam 20 q3te ppsition canrot see thirngd ox post Much less obvivnsky, how-
ever, it rmay be vqually trae that Judges consnt think thwir vy back into
ar ex ante fram of mind in any way except nictaphorically.

Borrowing a beaf feam Hans-Ceorg Cradaame, sorm: scholars af |istear-
ol interpretation have breafeed our efforts b understand (he st a5 & kanad
of !mﬂFrﬂrFﬂﬂ in which wiy cAnnot hEer b 1150 aILLF DAY f;.:mi.:-n,_\: 1 unr-
d_E'r.'-_M-nd prior esperiete ™ Thiz dows not mean that v past's Perspec-
Hve i incomprahensible to us but anly thal oue undestanding of it is in-
evitably filterod through our subsequent cxperience: what we know past
b abval Weinse fools and scoundrels necessanily Iransiorns the way we
roté think about wlzat we psed otk

T¥ this is 50, then judges, who see everrihing #x post, Tea y carinoe help
Eruat b imvEluenced by theic ex post perspectives. They are likely 10 Jean ever
0 Slteghily b mud. every so often, in order bosave L [ouls fram forfeliure
al the hands of scoundrels. Indeed, if judges kave even an cocanonal pref-
erence foe the post hue ceadystments that avoid forfailure, this prefenence
will gradually place an accretion of muod cules over peoples cputilline
ATTANE e LS. By the way, all this suggests sanething of a medilicaton of
Claimg abont the eflicunrey of ¢ommon law adiudwcation. That @, conlrany
iy sorne of the claims made for the ju diciacy, we may b moze Likely b fund
that udicial solulions veer iward ex post mud mbes, while it s hegisla-
tures that are more apt tojudn with private parties as “tolemakers™ with a
1Lt ko et the: ea anke apprisach of grivatal ™
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Henwr a circular pattern: of things mther to us, wWe Iy inooar
rulemaking, contractwal mode o place clear bounds arcund thems in our
burgains wilh strangers, M0 hat we know who bt what and can prwht-
ably invest in the things or trade them. But the use of clear bounds niay
lead 1o fordcitares—dramatic lossrs that we cam see only pest hoc and
whase pust hos avaidance makes us ask jwdges to muddy (e boundaries
wihave drawn, Tnen ik tarme point we may buecodi s simied oy thise
mucddinesses that as eulreaskers we will stact aver with new bound-
aries—ollowed by new muddinesses, and so it poes.

¥, Do It Matter? “BMere” Rhetoric
in the Opposition of Crystals and Mud

The crvstal/ mud evele ovours mest sirdeingly in a context of dealings with
sirangers. Bub it is wise i keopr it niind the [imited estent of dealings of
this type. bacaulay and Macneil have remended us, as Hobent Gordaon
ncdes, that the adshust comtoxt for the gafurceanent of copstal rupes is re-
ally quité marginal to ordinary business activity™ Kohert Blleckaon’s won-
deetul study af $hasta County suggests thal propey “righta™ booare nor-
rratly defined and readusted by community utderstandings. and ane
subject to community pressures along a number of interactve "romes”
amony, reighbxors™ And if the cantest for erestal oules i marglnal, fheo
the same must perfarce be trwe for paud rules, insafar as these attempt to
infect a kiped of subshibute for negatiation or continuing dialeg inb webvia b
would alherwise be a crystalline, npen-amd-shul sitwtwon. Mo doubt there
is a differemce in “adwnisteative costs” between thess jurisprucdestal
rrundes. ™ Bat if most transarcd lons actwally take place in snme kiod of com-
riumty of some kind of ongoing relationship, even (he adminislraive
costs should not matter very much

ATl thas suggesits that the crystal/ mud dichudamy carmees Ltle practical
weight in wrdinary commerce and propeny relations, Wwh, M, do we
find sorruch kaat in the discesstnos of these matters, when eelatavely Timle
i ot eoonamic Life saoms te oege on bhem? I thee opposition makes hi-
{le pracrical diffecence, then perhaps the daswee lies in the rhetorical char-
actenztes of crystals and mud.

Crystals and mud each ate ways of talking about e characeer of aur
dealings with 1he world 2t large—wath people that we duw not necessarily
knuw and de not necessatiky rxpect ko sce again. Crystal rhetoric anc mod
rhetearie, beeevier, hatk Back b features of eur dealings with people in a
very difforent context, that 13, the contest of an aREHNE communily or fe-
lationstup. the theboric of crystals foruwss an the sense of predictability
and security emladesd in long-term dealings: the chetoric of mid Fvuses
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o b fleaibility, forgiveness, and willingness 0 make adjustments {hat
king-term dralings normally offer.

CIF the twro, the legal rhetoaie of erystals 1 more clearly agsosiand with
a Earger Enlightenment project, i principle as well as Iistarically™ [n-
dL“'—"d_r imfar as crystal rules may give us corhdrnoe and seewerity imoue
daah!?gﬁ With stramgers, it sevms no coincidence that this doct tires of fxed
promise-keepang and fixed property eatitements developwd more or bess
camtermporanecusly walli an Eelightenmerntera sodal theory that ouvi-
sioned 4 tacical separalstwss anony human beings.* When the world 13
p-up:ulnmd by Stramgers. onc necds foed entitlements o secrre what (s
'S o,

A dominating strand of nur social theory posits & world of individeals
whezit: pelatuships with one another are funcdamentally those of shoang-
ers; thus st mattars how we dalk about our dealings with sreanygers, e
canst that is the way that we deal with steryone 1 am goang b suegest,
hoveever, that meither crpstal thetoric nar mud rheboric cam sustam the Lr-
age o waorld of Alzangers

The rheloric of crystals sugpests bhat our safely with strangers derives,
{ten3n am ability b define and bownd off every ontitlement with & kind of
perfect language, a Janguags that reflects i the present alt fukure contin-
gencies. This thetonic suggests that weeandless of conled, background, or
culbure, everyane understands the content of vach ertitlernent, Thus in
bacgaing and trade, each understands what she is giving up and what she
i EAININE—ar van at least “discount™” any risks into a presentvatue™ 4nd
because of this perfoct language. this perfect preaent understanding of the
Futun: and iis contingencies, it s onty just to enforoe provnises and prop-
criy enfitlements o the it ™ And indesd, Ihens is 1 meaning of “ustice”
:|:||t|:r'|ll."l|:.i..l'l the rhetoric of crystal: Adam Smith once Jechured that “justice™
TReans {in s modetakier’s idiosyneralic spelling) “prevent[ing] the mem.-
brs wib 4 socicly from inceaching on one anothers Propresty, or siezing
what is mid thesic owen,” and he Taver intenpulated the cormament that [ Hhe
end proposed by justioe w the maintaining [of] men inowhat ane catled
theee perfect ghiy. P

What is weong with {hox idea? The chief accuzativn bevisd ar ervstal
riwaric, mainly by scholar associabed with Critical Legal $tudies, is that
crystaliine rules are hardhearied and mean-spiated. that they glonify an
attibude of selisackeing amcd " first,” anad that they act as i kind of oovee-
upfor fhe dom:nation of the weak by the strong throwgh the vehicle af e
bridled rapidalism ™

'T"' related and wn somae wiyy more profownd obyscisom is that e nolion
of Fised ertitlements, kiomwn or "discowmed ' perfectly in the present and
lm':l_l.‘d aboutin their discountled B, is 2 Rind of false wrderstapuding o
the impartance of e in Jnman dffadis., It s & notion that-=|ike the “covs
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aring law” theury of historical explinativn. £guales smwledge of hu-
Tat & tiarn with kv ledpe abuout e abjects of natare; it sopgoses thit
Truman brgd hawve fio Memorics Or new ideas that influence aker chaices,
1 abali by 10 persuade v another—in shor, w0 changes of comsciousness
aver ime that will cause them e nedefine theit views about “entitie-
moers,” pus 2s they redefine otbser aspcks of their thought'F

Fut if limesr, memory, and consciousness do matiee in hunean affairs.
then the patha we take and the things wi become persuaded we are “entt
ted 10" may be explored fully anly by ex pesl buc namatiod; they cannait
ke loreseen 1n advanos or predicted Trom what laliely appears Lo be 2 sel
of identical condataons in the past ™ To adopt the rhetoric of crestal rules,
then, seems 1o be @ way of deaping the secessanily dualogae charaeter of
Fuman interactivns and o a1 as if we can compel human behavior by a
pegliect specifivation of unchangang, rights and obligation:

But it i5 often fompotien that theoe i3 2 mwch Safber, nore wwociable and
dinligic sade to crystal rules avwd 10 the commerce thal accormpanied bt
developmant. At beast somie Enfightenment thinkers discgswnd commeroe
in a way fhat now scems novel bog that we have alrcady seen in conpec-
tiesn writh the “comedy of the commens” and the eoormous public impor-
tance of commerce described thine. The great hope for commerce wag fhat
it wiuld cnlarge sociability and would w1 sens be a eonistitptive force n
ever larger comemunllies of “interest”” Enlighlenment thinkers argued
thar “gentle com meroe’"—and presumably also the fived entiflements that
e0 e ce spems i recpuite—witd Id acd harden munners bot rater sofec
tem aned make sbs praceitioners mome atentive b (ke needs of others, pre-
cisely bocause everyome crvald cotnt on & reliable Tebuwm in meebng those
necds, ™ Thius panmerce and fyed eattlements weuld credte commmni-
biesy—at tkve vy lzast, comuernities of inkenest——and weould aly coeate the
angning dialog Heat 1z 2 part of such communites.

Lot this view be ten rapidly  weitten off as Enlighrament
Tanglussianisn, wi sbasald note that some more recent hiskonans have at-
tributed the development ab vighteenth- and early-nineteenth codury
philanthoopy to s logal rhetoric of frued entitlemonts and promisa-kecp-
ing I seems that confidence in oo moles ded indeed instill 2 s 1ha
o goeld dbsal witk. strampess; and when commeecitl Lraders dealy weith
strangers, they cana to fech sympathy for the pligh? ol those strangers, a4
werl| 28 confidence in thet o n ability to help, Indesd, it is bard 10 imag-
ine the histuraeal development of anyihing Lke altruisme- in Vhe s of
sasl fless Atterdican to the reeds of stranyyrs—in the absenoe of the far-Ehng
commeereial ties that seemed 1 petrcume the casua | savigery towand gul-
siders so characteristic ol earlier times, '™

Moreower, Ihe language af crystal mabes somciimess conveys @ kind of
slurdirness that, at least im cur cullure, suggests 3 very imponiant sicial
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virtue, namwly, rourage, The rhetoric of firmly delinsated cnritiements
Supports thal courage. Oy can envision in abmost romantic torms the pio-
reer wortan who, acmed and ceady, urns away the intruders a1 she
thresheld of hete boav-tead cotege, ot the bveerm ownes who pefuse all
o fems 10 give wp their il ostablish ment and imstead force the gianl wlfwe
buikding o be built sround then: and their happy customers '® Bven the
chile] peychologiats kel uy that uncenainly abaut cules is not al WaYs g
for wa and that i docs not improve our tempetaments, yur character, o7
war ability 1o ger along with others.'®” Thug crystal rules oot anly depend
upun shared social understandings, they ar leasi arguably snhance sociz-
Eility and facalita b cnigoing sodial interzerions—thal is io saw, crystal mles
N S0 wily's haorm oul bo mirtor mouod pules.

[t is indeed the #leient of ongoing social irterachons that wiud ruies fe
cus upon. Mud ruies follow a rhwdoric 1hat takes pla in time; they a-
tanpt to intreduce an ehemend of comtining dialog among persons whe
have initially ordered these affairs more or less 8% one shot sirangors.
When a vourt introduces ambiguity into thee tixed rules that the parties
adopied ar the outsed. it bn offect is reinstating the kind of weighing, bal-
ancing. and revimaidening, that the partics might have endertaken if they
had beem in some longer-term relationship with each other. Thus if thye
martgage cannot be paid on ritoe, the lender's vepectation: of prompt pay-
Rumt has to be weighed against the borrawer's loss of the deal; of the house
buyer ducavers a teaky sewage line, perbups he shoubd get some break
from the seller to make up for this ynexpectod damage. These udicial in-
tervembens are 3 crude substitute for dialeg—for 1alking things over and
ndjusting enkikemnenis, a5 one would be likcly 1o da in an angoing trading
relationship os as one witu ld in a family of rebgious comaiunity.

The chuef ¢ritigue kevied againgt mud=—particularly by sehelars associ-
dbed with dawr and economics—is that all sther things being equal, rud is
imeflicien!: mud rules make entitlements uncertain and dhus increase the
vosts of tradang ind of resolving dispubes at the same tome that they dis-
tamrage careful plapning, '™ But this low overstares the case: at Least in
Smne indtances, [hare is & great deal more clarty and certainly abow a
mud tule than & orysial ore This view is reflected in e Uniform Com-
mercial Code, wheo: a muddy teem like “commercial reasonableness” is
regardedt 45 2 more prediciable slandard for businesspeople luh such
Procise areann bk the maiibos el of affer and asoopance, '™ lerhaps we

couled dream up same formadation that would mome cleadly espress our
understanding than “commerceal reagomableness™ doe., and commerncs
traders indeed ofewato so But language s always impernivrt, and mnch of
Ihe time, i is not wordh dhe eifort to specily evecything. [t is casser and
cheaper ta rely an a st of sacally Lndersieod convertions. Mad rules,
then, cam take an a greater clarily than crystal in 2 soual SeIting o
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persums wilh somue commuen undersianding,  whe know, e exarple,
that a "baker's dogen™ nutnbers thirgeen. .
[ust as there iv a version of soonablity and dinlog in ceystal rales, then,
(heee 35 8 wersion of certainey and prediciability in o rales, W“I'Lt'_n- dan
these Teversabs oocur? Thisy coevur just whene copstals of muod mave 1802 a
grmane sncial contust. Mo wonder ervshils and mud theen w_-lve.-.i dare rhi‘-
turicat cxtipcHoms Feuan the prachoes of ongoing trading mlglmmhlps,
where the participants are likely W enjey Both upatream secunly as well
an dowensbredm readjustment. 1o aur dealings with sitangers, il seems as i
wa can anly Rave thir ane ar the tdher—iwence criystals on the unr_hand. for
upslrean :!:Ei:uﬁl:],; ancd mud on e other, [or Iflm"'I‘lElTl:'."ﬂm readjusiment.
But in Fach, most of oL Inleractions are anech more sockable dan the ene-
shet deal. We are repeat customers, we care about aur Teputailons; e
hopee tat our clienty will come back. And at these furchares, whiere we v
tabrlish some long-term tie. coystals and mud disselve imo each ather
To b sure, fro time 11 time we do deal with strangers, on a ﬂm*-_ﬁhﬂt
basis. 50 thak ey stay strangers. And that is wheoe we are faced with a
cheice of cryslals and mud and whete we seem o zigzag back and forlh
aver lime betrreen these two jurspradential medes. Butitisan 1]Iu_=.Lzr.nr1.: ]
think that either of these dhetorcal modes 12 paradipm for nosmal Living
or evrn wormal commmapcial dealings. Thaey are only dwr me!laphuri fuer thu
lapaes of community—lapses I:hatdn'l.a'_.rbé miuwch more oevasiomal than our
irali likial th wionld sugpesl.
dm;:ﬁ:::iim-lv an n;.mﬂphm ar rﬁnri-_‘ that thi cheice hEL"-‘-'m_ﬂ_'r‘-‘--
b and oot atters. The lapse of community may ooour onby infoe
guentiy in our everyday Livies, bul this warld of estrangrment [an hm:! 1
robust Lk im oar highly indivedualistic afk about politics and SCOMOIMIL:
sinee the seventearth comtury™ in the contekd of that 1alk of universal in-
dividualsm, the metaphoric or chetoncal character of crystals and nmd
has a cerain indeperwdent significance. However much crysial rules may
have 2 diabogic side like mud and bowever much mud eules may ler bhe
centalnty of crystal. as rheloric crystals and mud bear sharply divecgend i
dactic nessages.'™ They suggest quite driferent ways that each self<wn-
raimed wndividual shoneld behave and comvierse with all thoes other sf:lf-
contaimed individials, Thus erysial riwtume suggests that we view
triends. Family, and fellow citizens from the samke cool distance a5 those
wir e mot krow at all: while mud Theton suggests that we freat evin
b 1 by woe Miaseg 00 poal compectian walh the kind of -E!"ﬁ,-iEE:'II.IZ‘T'II
that we normally cesere for friemds and partners Aral for Ehis reasoe—
§oor the sake of tha deffrept social didactes, the differcnd modes af comwes-
wation and interaction implicit ae the oo shetorical sryles—we debate

erudlessly Haw respective merits al eryseals and noal.
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Women and Property:
Gaining and Losing Ground

Inlnd uction

Readers will have pobived how uften “we™ and ™us" and “our appear in
several o (he preceding essays, a3 if "our™ society made up its prpeety
regimes to serve persons and pmups with fandamentally sisilar goals
and convergend interests, Suel a cozy scenariol YWhat a pity when ot brace
tures—imd alf the time, +o be sure, but certainly sometioes. Tn this essay I
explore how Stk Bractores ntay become visible in the ways that different
groups 1 people telate to one andher within a giveo property regmee. |
cORCEnirate oo the ways that differences, of purported differences, 2mong
thasas proups may abfect e ways Bt Eney Dargsic, and those bargaicing
differenmes I bubno may give rise Lo sysfematic inequalities in their assels
The focus is on gender relntions and theit repeecussions in peoperly.

A guibe copmins pergeptoon about women and property is thal wamen
der ot have much, at leasi by comparison to men. Yirginia Woolf ceetainly
had this view. Her Tamows boeok A Rt of Ce’s Qe sepeated by posed
the question, Wiy ape women s poor?) Even whirn, women de have for-
mal bitle boeprroparty, Ten seem o be the anes who initisl Ly scquired i1 amd
actually coantpnl a; arwd though there are exceptiare: —eren whoke socictics
that are sxceprional—they swem to have & rathee exntic i, like Anazons
ar otbeer oelats ely uaifamiliar Enlk.¥

In thee ardimary conrse of things, it is 3 bt swcprisieg b find women of
great wialih, pust ot is surprising Lo find women whe lead Fumure so0
enmpanies.? In contrasl, it is hardly news that women an: dupropoetiog-
.1*.'!,*]1.' a"prmﬂ!['n;l as ha=acks al hooasebandd LYo IS L1 D |'.H.'Ii!!l.|".' Bedween those
axtretes f woalth and poterhy wromen e dem’t seemn tn be 2 " poogderticd

It ppunal versice of thay ey wppeared in 74 Vigpinza [eg Rriuse 42 0-4 50 109920 T
p"'lli.."q.‘l I:]. Furmi.‘\.h.iull L ||"||-a'|r|.'\..| [au- Mrern aryd Frd B Reabsian b Co

Fil
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i men, cxoepl insefar as they happen o e located e Farnities. that are
headed hy mven. |ndecd, vven within the howse hold, Hwe sariows s wey Jims
efiem Samed 10 be ok Une disprosal cf the hushand and nok e wike,*

Why might this be? Why mighl wonnen be syslematically wora off
tham mem when it comes fo aoquin ng and vwning property ? Thete am
ALify paossibde pwplanations, ranging woagh theories of exploitatsna,
sociablalngy, and histoncal ciroumstanoes, among otherss. | tike an ap-
proach sorncebae differest from those, although somae of the ideas ram
thrs Other approaches will appesr henz, oo,

3y plap 12 16 rake o few simple idoas fogan pamae theory sl (o erplare
hew wornen might de systematically worse than men with teapet 1o
prunerty, if one makes either of two relited assumptons The first as-
sUTiPAW i lnat werngn have a greater “tashe for coopucaton” than men
The wrond and considerably weaker assumption is (hal wenmen an-
merply percdeord b bagve a greater taste for oooperalion) than men, sven
though that perceplEon may b eroncous. Frdlowing the lead of much
tudern laweand-economics Iiterature, | nye examples from bath markes
and rrnmarhel “etonomich,” and alinough these vxanpes ane By
hyprahetical, | expect some will secen quite Familiar ndesd. (hat is pre-
fiEE'j-‘ the E'I'HL' to 20 if & small numbter of assunpdiod s cart peneTale a
wide range of famlar examples.

Al the ootset, Pwant o sireas than | aon fage ATEUInE that women would
be better off in 2 world withour properry o7 withoat enlilhements geaes-
ally. [ think thatis wrng. On the contrary, ag o general matter, women ane
befter off in a regimae in whicl they and others can acquice proporry. B [
dir mesn o suggest that in a world of peogert e and entitlemenis, (hene
may be syshematic masans why woimen may tend ly acguine Jess prgperty
ated tewer of those entiflenvenis than men do. Mogeover, thers neay even
b somme cases in which dealings with enettlenveTis make wonien worse pff
1 on dbaolute sense—that is, oot just worse off redancsss b mer bud worse
off than they (hemselves wayld bave been if such dealings had never
taken place Again, | do not think thal 1his o geoerally troe, b | think
that such mere o bew exceptional casws are romviheless mporkant
creough o explore, amd [try to Qo o inthe [ador sagbinns af the CTEIY.
Meediess tn say, 1 do mol thirk gither of these situations is a desirable staty
of aFtary, cither lor women in particulac or Bor thie laner society of women

and men. P hepe thy fedsomd are clear by the end of 1he essaw

I. The Gatne-Theary Approach

Tu set the stage, | will disgruss two kinds of “pames,” bih of which are
now Eamifiar in begal prademac eirclis. The Giesk 15 the procemers” dilemima,
familiaely krown as FT, natncd for its most fameos illusteative seey o

-rr..

Waresr aind Mreaperty Cuinaeg sad Laswg Crorf 1

whick {we prasomiers, are iniuced to et on each otber orven though jointly
ihuy wuuld be betier off if both reasained silent. The secoed ham o gen-
venbionil name, vacept perhaps the descriptive one of Mero-punl At
Fhis 15 & nenooy erative garee in which the padics vie to win the most of 2
f1avad halal payodd.

' Camed

PLY gapass alepht ko be poesilive-5unn games—ehat is, gamses that resull in
gins Frorm wsrking togethar—bul they have an unkoriona b propersety be
fail. In swech gammes, Lw o {ur moeey partoes ane coliscbwely hedter off if they
covperaie hin i each of twemn “chisars” o7 “defects,” bat batiy [or all) have
iy ryCeps e b chread pathae o 1o conpeyate ® 1 will oot tun thoakgh e
“prasner:’ dilemma™ story here because it is w0 familivr But arstead wee
AT ARTATHAN VErSidn.

Suppose ben people, Sanznd Laoise fand peehaps a number ol eithera)
prass cltle v qnmmen groonds: tey would be better off coliveuvaely if
wach wolld conpetate and restrain ihe pumbers of thetr catlle ar the lnlen-
sty of therr grazing, so1hat the feld’s grasses conld replenish themselves.
1t S v thad Leagtise wild chieat if e rest rains bas oows, so that he will
b & patsy whats she gets micst of the benchit of his self-restraint. Cin the
wthes hand, even if ho think she will conperate, it may aoour g thai
he himself cam gamn by chearing while she gows alung with the program
and restraing her cowes. Thus cither way - whether San thinks that Louwise
is @ong to coogetang or to chwat- ks snwn jmnwedidle mavimizing strat-
cgy s i cheat. And by parallel ceatoning, s i9 bees. As 2 result of these
ralcitlations, neither restraing the cows, and they witd wp with at gver-
grazed desert Thai is, they teenacl the dilemma, vr Yhe "Hagedp of the
cormmons,” as muttiple peesen U games are often called.”

ﬂt‘-l.'n’::lmfﬂg i Probleens— Wnl‘rh:'n_g ad .'l-'l'r'mr'.l.'l-:l'rl.g. Luckily, thes:
are 2o ways around the dulenrna or tragedy. One PRiape oule opus
upr when Sam cam s what Lowise is deirg and vice versy. Sam mlay shact
by restraining hiv pwen owws. but e vl keer an ey on Loaise, B Lo
does rn restron her c0ws toan, e well qust g abwad apd led his own
munh, whtich of cowrse gives Lovise a good Ieaspn o conperate. bea-
wiile, of eorarse, she iS5 RSEping an ey o Ram's cow s Thiar copperative
arrangemnerl is thus enforced by the threal of relaliation, by by theead o
du tne samie thing, teat sne doses and by ber cowntethreat 10 makcn Tos ac-
tiwooes." Fach l:l:‘trl‘i‘ by ther in Line by p!.]:..‘lnt; ure Ane foar of ]:.'rbil'lg thar
gai e thuat chey pobndly make from coaperatsin.

It Bhas, beor woked it garne-theory litceature—and indeed in thit essay
"Propery and Storyredling™ earlier in this valume— that theae are some
FrLARnr roadbivcks bo tRis maoapo Ercem thoe B2, O spch roadblock appears
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buegayse somebody bas o s1an by cooperating, proswnably At @ paine
when the playvers have no hlstory of dealing and i reason 1o trust each
other.” Beyond Lhat roadblock is another: the escape only works where
Therus & squemnce of maoves o fums, and where cach iterated mewr raisiey
the thiraat of retaliation 37 one plaver cheans. Dut tven the HMeraled game has
a prolerm b the so callisd endyame stage.™ That is, ualets Sam and Low-
ise anticipale a0 infimle segquence of ooperative steps, Biere s polng to be
a last move an iheir httle minues. As they approach that point they realize
thst Ehveme Are no further opportunities for retaliotion, so that cach has an
incandive 1o cheat iu:l-l befiire the lask migare. Un!’ur‘h.m:ltt'!h_r', this i;"l:HJE.II:I:H;!
incentive then milecls the =econd-to-last move, ko, whers cach thinks,
“Henm, Lwill chesat before he for she) does * Then the cheating infocts the
third -to-last move, and so o all 1the way back to the first move.

With all thesr problems, one might suppose that cooporative acks
would be quite unusual. Thal is, even where cooperation could make all
plavers collectively better off, the tendency to ack as selt-inferested wtility
maxineizerd ;upd Counter L e collective beal inderest and mabes the
plavers more likely 1o cheal ard lose the ad vantages of cooperation Pra-
dvnce dictates that each player el athers lake the firct stop—bul if all are
prudent, none will take that step.

AHitwdinal Solutions—A Taxtr for Coaperation, 1F we shill gears and
ey bk e real woacld, as the "Storyielling esaay pouiled mul, we realess
that coaperatan i rol care al all. In Fact, Bhete 15 s eooemioud Ariguel
cooperative behavior in rreryday life, o spile of all theg? supposad theo-
retecal difheulties. Iocthal estlier essay 1 dubbed (he cooperative cha cacter
“Mam" and noted that scording by a leminist psycholegist like Carol
Gilligan, such characters abourd and seem b be willing to put the con-
mon good ahead of their own self nfeeest.!! There 1 pointed o1 too that
legal instilutions take account of this kind of behavior and € soe degres
oy Bo ENCOUNARE ik

Fut, b it aated omice again, fromm a seviam perspeciee this kind of bes
havior is mod rahonal At the very Ieast, e willingness o lake that frusl-
ing, msky prar movee—the mrwe that mo kes further coopemtive gnins pos-
sibbe—depends on ore oF both partics’ brhaving invprudenily, acllng an
surmudbung hke o 1agie b oo aticm: whatever the sbory may be brhind
such & taste, il is pod explained by the pure bynic of self-inlerest Y By a
“tas ke for cowgpechhian '™ D mean o ar azndher of those nontational Ay -
dinal lactars—wherewver they came from—ibat enable aksperation bo gel
upder weay, By wscag e word “tasee,” of coarse, | din oot mean b suggest
only mikd preferences; | also include the deeply felt emaotions or convic-
tions For exanple, the "taste’™ may denve Froim ao eagpovngent of the per
cess of working with others, Alternatively, the tasie might stem From a
p-l."fﬁ-:'!ltlﬂ] cilmnnafe st with a ke or by L that sharoes 1 common
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goal. Itis quite coamon b fond Lhe 1asie in Bhe Bermn of an albruistic enjoy-
et o, oor sense of responsibilicy far, the well being of ivther individuabs.
An averlapping fealune miy be simply o malter of sooge or ntensity: that
i, sUpposing that s of peaple have o cooperaliv e atiiiudes, the taste
would signify a relatively broad or deep attitude of socality andfor re
sp-l;n\ih'ﬂ'itlr' Toor ok, g | p.uﬂl:ﬁlﬂi in "5-1:_:-r_l|-'l;|:'||1ng_," any £aF Dt P -
vationd rraght make up anoimpoctamt part of goe's ite bistory, and any of
thern might lead ome 1o recognize amd act in the furtherance of a shared
“good " or the gond of annther, even at some risk o one's purely personal
interest,'*

Corverely, nunoipeeabve atibudes oay adse 1ake several different
Forma. boed comrniorn, no doubt, 13 meve “ratonal ™ indifference to others
o7 to commeon imberests, of the merely prudent unwillingness be risk per-
sumal Joss in taking Hest steps toward (oTming or mauntaiung, associd-
Frcwis. Thed ag the Bahavaor of {he “hos ceconomas,' ' wham | described
in “Sorytelling™ a5 John Doe. An intermediate (el o noncoopetalion irs
volves a limited range or sonpe for cooperation. For examply, the nondg-
operator may b willing tocooperate only on 2 limited bisis, or with game
Classss of prermons bub pod weith aothees. ™ Thae most exbiese Toeoy of Bonco-
operanion i malice or hoshlity—a willimgries B lake ocbwns that alienate
o7 harl others, such as punishment or ctuekty. This hpe of noncosperator
i the pevorse altruist: he does indeed care about the well-being of otlwr:.
bual negatively."

Lt ensald i woe o find gonsidecable pasee ar CAMHPLI batir—aeid e alsa
sew ot Bonooopecabive albitudiul faciors Although fhe Jormer Tacili-
tales whility-maximizing cooperation, the fatter may hinder such coopara
ton, pathicularty ar the aubset of dealings, wha soene brustiing towe has
tu b enade. On the conventiond] sugpesition thal cabionality nveans indif-
ferente lu vthers, howes or, 1he helpiul attitudes are icTational {oon-
indilferent /helping), whereas the unhelpful enes may be either raticenal
{indifferem) or ierationnl (nuenindiferont ! hostibe).

The Fero-5um Gawre

All this discussion abumgl cooperative moves and thiar diffsrulties aod -
lutions brings mae b brgf mevken of the seeoand gamie—the 2emo-50m
garre. Tlas game a5 Aot aboul gaining through asoperabon bl rather
abrut pareclliog oul 3 fixed som. Inospite of the dilferemce, though, 1his
game does have a bearing vn potentially pesitive sum games ke e 1,
im which by conaldd be gaing e actung i eorkeect,

Suppsise That our teo porties, Sam and Lowise, do agree in principle to
vooperale on reslraining their cows' use of Ihe grazing bield., Collectively.
ihe v of them will be betler off by some amount, whick 1 will call %
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Thaty v Mave & self remewing grasey field that is wordh X dallats more
than it would have been if they rushed o ta fabteo wp Bessy and Sadle te
tiv maimum and boft 2 seasteland behind.

But how arg Sarm and Lovixe gaunyg o sple that gain ol X dollars? The
poant heeeis that even it 5am anck Lowis: do see the advantage of a cooper-
ative deal, they skl have i decide hevws o sphil these X procyed s, aied gw-
ery par ef X that Sam geis is al Louise™s expense, and vice versa. They are
Faced, itv shert, withe & Ltle wpro-sutn garie inside the Digga paoseievo-surt
gamu, Indeed, unless semeone gives an e cero-sum game, they may be
upabe o solve e LAacger posilive-Sum game.

L. The Two Games Applied—Gaining and Loging Relalively

Huw ¢an we apply these two games—the potentilly povitive-sum ami
1he zerc-sum game—io explain e relative propecty aogquiscbons of Sam
and Louise? One wiry o think abuout this is 40 focus on the taste for cooper-
At T the discussaem Hhat followg, Tam going to suppose that the taste
Eor coopetation 5 unevenly distributed between the genders and that
worneny have this Rsste coore straogly than mere dao,

1 wvill et by to peove thae such s gender difference actuadly oxises, al-
thaugh there are a variety of ancodotal materials b suggast that this may
be Lhe cago—rfoc exa-prle, the repurts that davghilers tather than sons nor-
mally 1ake care o aging parents;"™ or that sisters arc 1he ones whe esiabe
linh and rnaimain stronger sibling tes:* or that wader experi nental coodi-
tiohs, women may owercome bargaining problems more readily than
men ™ of, Lookhng al the mabber [rom {he arghe of the seope of coppetative
tastes, that little girls are interested in all kinds of television celebrities,
wherean [iktle !‘k’&-}'ﬂ wrell nrﬂ:.r wabchk bi.'l].'-i car e The ided, of coneae, is
alsn stated—and vigorously debated —in fenainick [Herabeee, when: ok
arghd that wirnen are micose conoemesd with relatienships than men amo =

My own assumption on he matter is only hypothetoal and indeed
hewnistic, bat alsn want be mebe that evenin this hypothetical form, the
assumptiem is rof that all women are coopetatars and mwe men 2re. Al
treough Dawill coppbioue 1o Lol aloul Sam s Leaise i 8 pesieric sonsde, the
asaumnphion con Lot with lots of woessderfully cooperative Sams and
stubbomly recaloirant Doubwes. The wndy assuomplicn i that woieen,
taken ag a group are more bkely o ook coogeratave moves than men
are, laken as g group. [F iz orly 2 matler of degres between groops amd
53 5 ARG Aot indevaduaaks,

M hieless, coen thes generis mody s qaite 2 steong assummption, amd
at certair, points of the ezsay I will refas of snbstaniially. Ar thwae poonk, [
will ingtead ask bowe things would book if women were neerely thought Lo
have a rmore fghly developed taste For coopeeation. But | will ask the
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realiers b gor alang with the stronger assumyprben at the cutsd. 3hae Faoge
15 really i mope coopecatbve Yhan Sam—Pocawswe an ibial fan-through
oh that basis makes it considetably casier to clerify the alkernatire stary,
the sine in which assemplicns of differemwe ape vy rach relaxed

Lowssr Losrs Growsd Relatively

Satnr and Lauwlse Simke o Denl. [F wo suppose that Laouide has a greater
taste foor cooperabion than Sam A, we can prodict some things abour
theae dealings. W can predict, for cme thang, thae it will be easier for Sam
ansd Loise o areive at & cooperative wee of the grazamg Leld tham it would
have bean firr, 50y Sam and Tom. This meens that Lowises baste far coop-
cration mds an ine ereation of the agreement that prodoces collective
g2, T addition, we can peedict that Louise will be betber off ihamn she
uzid ko be betore she amd Sam deaided to cooperale. But atas, we con also
prodict that she will net be as erpch better off 2 Sam. She will wind np
with the shoct side of thee split of 1he provesds.

'I'irl'l_".l' % LBag, v

Wall, a1 the outset, Lowise nas ta wfler Sam more to gab Rim to cooper-
ate. Hir may nol even notice that conperative drraegements eee hepaficial,
arul he centainly woen't take any st steps o get them starnied—je pats his
v safidy belore a coopenative deal. And since a cosspmrative doeal does
ot rank &5 fugh o Sam’s promies as In lowsaz, e can inest that be take
a disproportionate ameunt of the procisds, so that, in 1he noer familier ex
armprly, be gers to Foge manse conas han oo e docs.

Lovuisg, ol couwse, o jusd e feverse, She is quarker 1o see the mutual
bepefils of cooperation, she lkes such coaperative elatimships more
than he, or she is at least more willing to take responsibilivy for gelling,
surh arcangoments off the ground Thuse traits. however, mean tHaal she
may acerpt a deal oven theugh she poys a higher price for it 3am thus
ﬁ_;liﬂ:’.. a hﬂTg.'li:l'l.th rl-l,:l\ral'l'l'.igl-_, _|1.1.~i-| At M wepubd weilh A Ot whrs was
muwe an s jows g be i for 1y deal o had o "]‘liﬂ]wr a1 cate™ Absaut
140 Whiay Samy bvowd That Lowtse is the mone pager player, he can offer
heer Tess Favorable erms migsht foom thae shart, TI s, when the twa of Haem
smk‘{-s.';.full:,.' ;'.II:l:,.- 1l L‘ITH'I:'r CIRNHTILIVE FAmE, Lam has an advan Eape 1n
s simalbor acro-surn garfne SF plifing The provesds.

This iy mnaed ry comtirnes imta e gourse of the deal. Tideed, % may
riof vwven begging el later, when e patters of dealings buis gl under s
At thosae laler pon s wher, Eor example, soree cont rkudion has tobe made
to the upkocp of the ficld, Ram may have an advantage as well, ank he
miay $ek Lowize b pay for mone of the fand™s Toanne maintenano: This s
bevause he cam machie & mure orecdibale thcsan gthun Lowese cap do seotch dhe
wib k(e :||_-|-;||'|g-|1-m|_-n1.“ A nd i general, he is e beegr eviomger of Ehg ongo-
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iny arranguetietd—he canm be st demanding about makoyg her stick o
Ehi lithir ol the deal, while she may pit vp with moge shirking on his part
and wind ug chuny part of what shiinitially tought seould be his cdhoees.
All this happens because she is more commi tud 1o maineaining deals than
he ;5 o1 bevanse she may feel a greater responsibiting to hin that he does
to fieer.

Motice that Lawise is net losing, abkolutel y heoe; she 100 s gelling seme
portion of the X amount that they jerintly gain from thedr arcangemernt. She
is anly losing ground relatively (o Sum, becapse she coarlributes more 1o
the deal. Seem i thes other iznd can confitbuate less o the deal and walk
wwiy with the larger portion of the- gains from dealing,

Mo, tet ws feave the arema of cow-field bargaining and soe how the
largee wathd of enhithements spins pul the negoliating, pattems between
Sam and Louiae,

The Monmarke! “Ecoromy” af Domestic Relatfons., Insofsr a5 malerisl
goods ate comcerned. it is probably reasonably safe W assume that Sam
and Louise are brHer off mamried {or at least vang tapether) than they
would be if each maintained 4 separate residence The thewry hera is that
e may bive rmyre chiaply than one or, more accurately than fuw “ones,”
50 thar there ac gains ho be made foom living in a comrmen household

Bul frem Sarm aod Louise's bargaining paltem, we can predict that
Lowise is gring to have to do e to keep the household together. In par-
gulas, ahe dlike wives genesally} wall be swck dong He bulk wf the
housework * She s the one with the taste for commenality, whereas he
can bide hiz time entil he prts 3 Gvoeable offer onothe household work
Fronl. Morecwver, b con make a more ¢id bl thasat ol withdrawing from
the household unless she keeps his shirs irnned. We may think he i 2 load
bor diing so—indeed he probably is a lout—but that is not the point. The
poitt & that if ber desire e serwe of responsibility fur cowperative
ATTANREMENty is stronger than his, be can cut 8 deal o which bee goets the
Tion s share of their joint gajne.™

Che rdghe well think that Louise would rather share the household

with someone aeber than Sam ar And o more coopet alive Sam, and o
doubt Many Louises do feel this way. Can Looise do srything abou it—
say, find a different dhiwstic parmer o7 erganize her domestae affairs d1i-
fevenitlv? Wil wes; bt it is aricky todo w0 within conventional netions
about séxuality and amily ™ Chike aside from any difficuties associated
with tinglewses relatiomships, monngitmmes marrisge itself bas o bearing
sy Louie's problemn. Whatevir the attractions of moowgamy (and they
are nodoubt man vl the instititinn does mean that each Fenes s cle-
meite b places ar individwal Lowise with an individual Sam; of enuugh
such unils are Formed, and if the lasde fur {'-l.'u.'lpt-r.aﬁn:m 1% i |_|1'|1_'1.'1ml_','
distribrbed between the genders, then some cooperative Lowises are
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guing 1o gt sturk with Toutish Sams. lodesd, even thoogh they phrased it
somewhat differcnily, some nineteenth-cenmry Mormons thought that
the Sams' greater propeasity Fowt TiLelj slymeoss, wead 4 PHOIY Rand moagon frar
plusal marfiage, wher: the more cooperative Sams gol Jos of wives and
the less copperative unes presamably gut e, ™

Shoct of divoecw, then—I1hat is, giving up on a common hovschiHd—
there is Litile Lovise can do tesimcdic herselF fooan s cegmeilakble state gof
allairs, 2t Jease withare teaditional notlone, of domestue felativns. Basides,
divence negolialions themselves may only replicabe the Bargaining disad-
vantag: that Lonise has in marriage !

The Employmen! Werld. Employment relationships ate another posi-
tive-sum gome, rather like domestic eelations  parhaps von much Tk dir
mestic relalions, im fact. I any evenl ihe employer presamably valces Ta-
kot more thao the wages he or she has 1o pay W ga it, whereas the
ermploy e puts a 'hI.E_hI_"r v alene e i wag didiacs thar om Bl lmisorae Elad
Ise of she would olhersize enpoy. And so both employer and employe:
benctit {rom the eanchange af daollars for babor.

The rext quisbhort is, How do they split the gains vbey windly make
fzomn (he porsitive-aum game-" Will, in geperal, the emplorer might offer &
AN a greater paottion of these gains. Sam has luss taste for cooprration
than Louise dees and mowe tolerance fac confraniaton. Sam van thus
ke & pwre oresdibehe theeat thad he wiall walk away irom o prtential b or
quif an actual one

i the gther hand, thee rployer might offer a2 woman o eelatively
smialler share of the collechive gains made from their Iabnr-waEE trade.
The employer can rely on her taste for cooperativn—that is. that she will
“pive" somrwthing bo be assuned that a coupaerative rebahomship will take
place or (pechaps & mone likely SCe0ano) b be sy that she can take care
of athets for vehom she feels responsible. ™ Indeed, if Douize i skittich, the
employer might offier hes the samwe wage he offers Sam at the outset. in e
der 1o bring bet into 2 pelationshp bad 1her e tight gave ber pelanively
fewy proaniod bons and kaises a5 time goes by, Ele can rely on the aitachuncnts
she makas 10 weaken her bargaining powser owver tinme.™

Muosw, cone wauld think that the cational employer would hire a great
number of Louines instead of Sams, sinee Lowttes cost Tess, aod that i)
enpugh emplovers took this Tatienal courss, their bids would mise the
Prir;l: foor Lovogso's sabwer oariki] ok |.'*-|.'|_1.1.!|||;-|.| Sﬂ.m'ﬁ.:"" Ancl ko], saccunames,
employers dao Jute a lot of Lowises. when theoe ate a lot of Lowises arownd,
A5 i U famou s examplbe of Tonvell, Madsachusetl, where goead numibers
of young women wer2 hired te work in the els lor low wages i the
18z0n angd 1E'I-_§l:':ﬁ-.:'" Simi.lar]}: imOtigrant babomets armetiines have Beett
hired im large nombers at ok wages, raising the point (hat 3 1aste Bt co-
operation wwmetrmes has a more than incideatas likerniess 4o dearth of al-
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tenatives.*” 1 will miurn B 1t subject, bur for now the point boote is
hat T conditions—the tiste Tor cooperation and the lack of alleena-
tives—rni ke the pornbialerploy oe desine e jols mone uegently, and this
means that the employer can de refatively wull in wage barggins with
SUCH Persns,

But by thi same token, one would expect {liese Laborecs buath, 1o chivd
out crthuer lobwnens and eventually to nse in oost, as employets bid for (heir
services. Whi then, do ermpboyers hire v many Same instead, at relatively
high costs? One reason i that v emplayer may need be hine soma persons
with charackenistics conventionally associaled with Sam instead of Loo-
ise—perhaps physical sirength or pethaps the image of toughness and
wiJIIngn?ﬁﬁ to punish. This nnay make the employer think by needs o hise
Sames, £ven though he knows the Sams are going %o demand rmore of B
galng fom, beade. Mote thal other emplovess’ skills miay be weorth just ax
mrach le the employee, but the emplover doesn’t have b pay as rach dor
thers beca e they con be bought From Lovise, seho 15 nol <o demanding,.

In any event, ke ermiployer dows ey ka hire more Louises, and if theie
asking prcy does inceeas? as a rasult, e may then slael o b fer the ola-
Lively hagher-prived Sama b, Anodher factar them enters, that 15, the Sams
themselves. Sams whao get hired ane nod without sorme Liste for coopera-
tion, and they may be able 10 hold ngethor and credibly theeaton to quit il
they have 1o compele o pobs againat Lowises. Soae of i Sams may he at
the e or Jess bishle vanety, and they may bappily punish interlnping,
Louiness ™ Omp migh'l E!PH‘:I: Livnilar .reiali.a.l:n;r]r NI TES ag.]in:q any
ether “undesirnbles” whesws orgent needs lead thei to acerpt low wages,
ahd even agalnst the maote cooperalive Sams whe agroc 1o work with the
Louises ard 1he oAhers. Insofar ak the employer aeds Same, 3 pattern of
maliation Amueng them may encourage the employer lo segpregate e
Sams anit Lowises into the fogh-poaying and lac-paying jobs, respectively.
¥hy chould an emplover pay Louiss 45 much as he pays Sam to operate 2
foehdutt whet shus can be hireed as a secrelany se acoch mone cheaply and
with so many fewer kasshes? Baty that thae employer may nesd secretaries
a3 mech as forklift operaters, bul he cannol hire Sam a8 3 secrestary at all.
al least nolat Ehe wages he & paying s retaries; and b canno hine Louyse
as a forklift operatur cither, becanse the Sams may edber hound ber oot or
S[LIEE ey 3 taHr

Thus patben of segregatinn does nat i lwayvs happen, bui it does Rappen
rather ofles. ™ Mede 1har 1the |:'|-.'|I'I'||~:|11 ticeches on issis ol "c{:m]‘lumble
waorth, " that is, the attempt o chazzify and pay sex-sepregalad pbs accond-
i b skall bevels rather tha b Jovels arrived at lhﬂ:II.IEI'I bargaining. Thixz
15 of eiaurse a birge and difficult area with many complicated sabissies —
net the beast of which 5 whetherr comparabbe weorth parments meght
leasen actunf b opportenities for women ™ And there are weal qesshons
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of "comparabifity.” L. For example, insnfar as Som e perngenvesd as
“inugh' amd Louise 35 mod, Aroempdoger ma g thak that personnel strige:
gles may be avoiled §f e promoles Sam o instead of Lovise W the -
s job, paniculanly if there are a log of waorkong=stilf Sanis who wowld
not cooperale with a Laamse-Tereman of whe would challenge any fore-
man prrocived o be a soffic. Nevertheloss, one way b approach the sub-
pct mighi by Lo consider whether the comyparable warth problern migh
have something fo Jo with Lowise's taste for cooperation and the possibil -
iy that it excerds Saw's—and whether i is that tacte, ruther thao somme
b il uee b her emplovment ta B empluyer. that Tesutts in ber lower
levels of pay and slower rates of promdation.

Could Louise lnok bor another employer, for example, anether Lodise?
Well, i with domestic Arrangements, again the answer i o qualifed yos.
The fact is, sumi Lovises disbeeome employers. Wy oot mere? Well, o 2
Lopise is genveally hkely b have experiences that feneer her eamming
power, this pattern will iypically undecewt her atulirg to racse capital and
become an emplover hersell. 1oudsae s capilal-rasing potential is 2 subpect
1a wihachy 1wl veturn, ol preliminarily, if it is e that she mang behind in
thas area, thece wilh Rl be very many Louise-emplovera 1o offer pios b
Louiseemployess. *

Tastes and Deals tn the Pigger Pictere. It is impottant to notice fhat
Louise’s faste fur gooperation o rak o dad taste, from B praind of ciewr af
1he world ai |arge. In fagt, eviryone is much better off it people have such
a taste, beraus atbierwise i1 wiwld be mech haeder bo start and sustain oo
apeTabive arrangemenbs. s e et O would find it Ezpder ke weoth b
gothor aad oppoy the ad ded benefits inat joing plfoets Bring.

Moreover, Fhe laste For cenrperation im st 2 bad taste even for the indi-
viluals who have b, so dong a6 they are denling with arher aedividials
wha shane ihe lasie. Business nows of the Lait peneratian has gaven us
what is mo deabt an unrealistionl |y posy example nf the lapanese, wheee
the mem all sesmt 4 act The 1obises, o1 least with respact to cacls other =
Accowdeng o he <omewhat anuous shersotypes of 1he rernatomng ind us-
trialized wrorld, the Japaness seer By have a marked taste lor coapeeLtian
and far patting the Diteresds of the colledivity firal=—a tasie Lhat appeirs v
have pesidied im am cnormdrs inenease in teadn ool becrive wealth.

Mok, finally, is @ tazte fur conperaton sarply a bad thing among, thuse
who have i, ¢ven if they are dealing with others wlo do not shar? i
erpea [y, The cinperatom do get something oul of the dedls by nake.
even il thay o net get as much o otlers whie are 1655 eager o work callic-
tively.

E;Im shart, i teste e cowspeeratan it al ail a bad thing B just hagysens
1t e by 4 pedative lesing strategy imoa vengbd where Oeel's dtadog part-
mers Jdo ol shaee the taxte Labise's siudtion s suggests o very o
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hant puin: that sucrensful cooperative ventures, taken gver o broad Edinde
of parirers, 2igqenre baoth sooperative amd noncooporalive braibs or tsies
The xuccess of the “fitfar-tat” strategy has become almest a cliché in Hig
game-thegry Hlerature,™ and this stratepy antals batk a willivgress o co-
opcTate, in onder bioget Thitrs under wav, aad 2 willingaess ekl preven
redabhiate by protect AEAITsE OO o peerd B

The charactersiw flaw of those with 3 taste for cooperating, but not for
Tetaliating. may bur valorahility to exploitation by noscosperaloms; and
this may explain some of Lourse's travauls. But the nonoooperaboes, syven
the merely prudent and indifferent noncooperatons, have & characlernistic
flaw too, and ea 4 way % is a good deal more serious: they may he ynable
v gt things going n the fine place, or perhaps even to irnaguwe hew 1.co-
operative solutpn frught oecur ™ This is not a trivial matter, since o sys-
bermatic failure of dhis sori cauld Jrarmabcelly constrict the social gain
available through couperative venbuees. ¥

1 will ettt b the itnporiance of making, cooperation sabe for ceopera-
tiars, bul before doung 5o [vant i menve to a somewhat deffersnt quichon;
what happens when we weakim fhw asumpiion that women aciualty
have & greater faste for cooperation? The anawer is that we may arrive at
very much the same gelationship berween Sam and Lovise—if we assume,
instead of am achual tasle difference, a cerfain sef of cutheral beliefs about
men and wonsen.

Losing Crround Relalively, Reconsiderrd—The Cullur Vertion

It may not malker very much that any differcnce actually exists betwevn
Sant and Lowise’s taste for cooperativa. What may matler is that people
thfrk it eaists, Indeed, widespread belied palleens about hier “1aste” may
malter move than her acrually having it An sarlier passage, for rxamgle,
described the emplover who capitalizes on Lonise’s 1aste Jor coapet bun
by aftering her a low perceniage of their rnubeal gains from thair grnpiloy-
ment relxtivnship But ancentive readers may have ooved thak the em-
pleyeT believed i advance that Lowise was likely 1o 1ake such am offer,
pethapes thinking that she likes or Tecly cespuanible tor couperating.

Suppose than she has no swck taste and she refusss o fake sach a liw
cut. Given a sufficiendly widespread cltural presumption thae women
have a greater tasti dot vonperaion than men, the employer sall cogtinue
10 make low bads for wronvey for same by before he thanges bus mund
And b way mot ged around b changiag tus mond, because at beast sone
Louises wall take his lw affer. making him think e weas mghd aboun Lou-
ises all atong ¥

fmdeed, in a sense, he may be right. Loswise herself knows abowt thi, <ot
of betwdy and cannot easily challenge rhem. If she thinks that she is oaly
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going to dace atolher low bid from Employer B, she may well just go
ahrad and accept Fmplover A's offer. The Lowise wha insivks om soune-
thing betue might well not ged a job ab all, given 2 wideipread st of be-
liés abuol whtat et woge demsnds should be. Ivwill cost her sumething
1o iy b0 break the shefecdype. 5o why should she be the one to shick her
neck aut, pathenlarly when 3 looks hopelist arnyweay? This set of beliefs,
in snark, peesents, Lewise with a collective acbun problem, and her failuce
to solve that problem anly reinforoes the belief systemn

The empluiyer s offer to Sam, on Lhe ofiver hand, will be higher, on the
assurplion that Sam will demand a higher peecentage of the gains from
tive enployrment 1elaticmship. Roaote that this assumpfion can ke quile falze
loor any given Sam. A parbwcular San might well have accepted 2 pabs for
Icrwer pay, but giver the eooploper s Teliefs and given that dickerig over
wagss lkes nme and anoney, Sam won't #ven by chisllenged with a Low
wffer. Hevce here too, the aotions the employer takes, on the basis of even
weakly held beliefs, may wapd up respfurcing those very beli-f:. 4

A similar 1ale con be old of phyaical threa s o women. Su ppose peopls
gfnq-r.xl Iy think that women are wea ket than mon, ansd syppose some ped-
plo pick on weakey pereons. A pathicular womdn mady in B0 be very
atecng, Bt sha will have b prove it constantly if she goes fo places where
tathers think that the weak aee far gamie. & mar inthe same place actually
may be weaker than she, but he will not be challenged. or not challenged
5o often, berause s assurwsd that he can citaliabe @ if e cannol, The
upshol is that a man may e maore tikely to think be cam roam s Joe
chureses. whenever he winhes: while &4 woman, even a strong one, ey
grony weary of the constant challenges and simply stay at hotoe. By daing
a1, of oourse, sl reanforces the very storeobype that divadvaniages her.

Cne can also think of domestic cxpmples of s kind of belief-reinfore-
ing phenamenen, Hushand 32 may sassume that wife Lowise is going to
cook and sy the dishes s well, but when e s ool with, bis hunting bud-
dics, he wall sphit ibwe compground chores. Lo fages the prospect of a
sevmre il she refuses, whereas Sam™s hunbing buddies do not even smogunter
a requuest, Sam assumwes that they will crdy “ply e game '™ ook birons,
Betwoen Louise, whi has to Eace the sorme of Sam’s pelling at her, and
Sam's friends, wha face no such scene, Louss i doubtless more Likely te
grve inand do a maior chank of the housckeeping, This of conese rein-
Fouroes Bams beliel that he can shirk with Lovise but not with his hunting

pals,

Cutinfative Lffects

The et of al] {hes ws chat Louise falls celatividy Tadund Sans, whether she
achially has avaste for covperation or is jusl Hought (o have il. We should
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ncshe ¥l sruowball effect of 1his patteen, too, because this is where things
can gut really serious.

Lat us rowe make 2 quick move 1o the wothd of finands. Onee dgain, Te-
call that Luruise dowss got something from her various cooporative felation-
s.'hips waith Sy, Lok cwat oo coucehh s Saen does. This means thal b"'." COTRpAr-
12001 b San, Lowise aoguires relatively feve pusets, and this mears that she
i & riskier iyesnent prospect, s 4 consfquence, Sl hag 1o pay higher
imeresl of oiherwise bear relatively unfavnrable terns ® Kot anly might
the bank Lok to Lonise's selanvedy lows aets inoselting (hese terms, buot it
alaa might awsnme that she will be insufficicntly quick to retaliate againsd
thee umcowdperative Sams of the business world and bence may nsk busi-
ness Tosses that Sam, would net, From ihe Bank®a poant of siew, she 15 2
rskicr propositicn than Sam, and o she s gomng to have 10 pay avore
gt capital Ehit means that it s more diffecalt for Lowise o be firangally
indeperdent.

Bus s boans, of course, are not the anly jmvesmamnts that might be
made in 5am or Lowise. Though the tum of phease may somghmes soem
add, it is now [airly widdly recognized that oo coneses cortain kincs of ex-
pendilures as investmentz in “hurmas capital.' " Edueation and {raining
A T et nolable (e wnder this eobeic, and nutrition and health-re-
latedd expendirures might he candidates as well. Juite aside trom the plea-
sure {hat such jpwestnents may bring, bodh to giver and receiver, they can
alaay ki cai 1w jLLite hard-nosed business kerme. just ke any other invest-
trents. That as, ey ane cxpectod to enhanee futuee insarme by some
amount greater than b investment copendituees themselves.

W'ith respect tu these “human capilal” investoents oo, Louise may fall
behind. Moteneial nvesiors (sieh as pasents) may be less willing to pay fur
ber eatuucateom, on the ground that she is going to get suckered tow often in
dealmg with the Sams and the investment i her jast wan 't pay off. Berler
b prut ileir money in Sam's edecation, they thirk: b will pridiet hivragat
{and their investment] by ready redaliative. [0 fagt. the gemera) belief in
Sam's readitwess 1o Tetaliate means fhat be may ever even be faged with
the unpleasant prospect of baving o do 0. By contrast, Louise will be
challenged at every step, and sha: iz bownd bo slhp someanes. And 5o at
cvery lurm, the bedter bed seems bodse o invest in 3am—in his business, in
his cducation, in his health and wubnbion e, and imwhatever tdher prog-
ects for which e needs capital, whether finaociai or “human "%

I those inwestmend deeisions, Lowse's assaond-Hddbe slatus starts b
buart her pwprzientiath. This is where her bste for coaperakion —ar e
mece beled i b cooperative taste—really begins b mil her pessabilz-
ties. And 1his 13 where we especally notice that ber aprranmt badie for oo
aperatlan is foally the same thing as her rolative fsck of alberna livim—he
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gives in becinse thiene is not much clse she can do. Investmen: could have
made e more independent. bui she i competing for investment re-
SOLTCRS A gainst Sam, who louks fike o better bet, Hence 1.ouise 15 [ooking
mure and cowee stock: her willingness 1o 1a%e the short erd of the stick—
0, foare aceuta bely, the belsf in her willlngoess odo so alnmalely pats
up & barmier b her indopendence and imits her albemutives, That is, thee
beliet thal she witl stand back and make sacnfices for others finally may
mean that she bas Libde choice but 1o do 50, whatever her roal Laste may be,

Mow, thiv is a 7ather bleak place 1o shift 10 3 new story, but thungs ane
£0ing 1o get bleaker, al [vast For a time.

1. Disinvesting. or Losing Ground Absalutely

MHie pni;l]&l‘l:‘l. raf fa“ing bethired nh{l:‘l:l’t‘f_h—ih;.’lt L%, 71T '||.|-=.r 7 tale aof Liayice
A ling fewrer of the gains from trade than Sam bot rather of losiceg fhe as-
sy, uhe Wad Befoce ine "Hulll.-r" hiu[l:l.‘d—il‘li:l:i;a.“}r miade me think that HEEETTL
thegry might have some applwaroe in e ana|ysis of Logwise’s cnopeerahve
micves. In pacticular, te problerm that sel e Erinking was that of baliverd
woment 2nd of their battered or murdered children. Their plight presents
ihscdf all fesn e in birrifying storees shout women who seem to have
bargained away all asads, Jiteral and figurative ™ It hardly wems
plavsible thal guch ghastly sconarios could happen all oof a sudden. Kather,
they sevnn much aiote likely b nnfold owver 1 in s drsagdful sequienee,
where the woman adopls some bosing siategy vis-3-vid her partner’
“pama" and where gach mowe beaves her worse off tharn she was before.

Do wommen got inko wuch weenarios in dispropontionate numbers? And il
they clo, can qn analvae thes soemariog Om b assumption af an an-
evenly distribubed taste fnr cooperation? 1 iunk v can, but abce agan,
ihere s & versiom wath 1 stroagg aagumplion and o seond verena willy a
weaker assumption. The sircng vecsion postalates fhat woore de indeed
bave a greater taste for onggreralion than mwen. The weaker version is cel-
tural—ihat they are tiregkr o have such 2 taste—bul though “weaker,”
thiz versiop is, if anything, even more devastating to Louise’s prospecls
and aspirintions

Mxinivesiing fn Assets, Literally and Fignralively

Lat us begin by picking up the subpct ju<t 1oft, mamely. investrmend. Witk
con entonal assas, such 23 eovaf income pooeducing propeny; if youdo
nOb COnLLTue 1e v est pou enay Gond e asset hsing ground, compared fo
the asscts of olbwe—your manuizclanng plant may decline, molatively
speaking. if aeerirt of ather plants ace plowing moce funds back o e
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twding, Buab thece 15 more (o Kne otary ban that. [0 Ike case of a farm or a
factory, you may need to make continuitg invesiments jast b keep the as-
el in o workimg comdition: 31 vou never resnvest ot all vour asset wilt
eventually booimes bess productive than it once was, aml g are simply
frenling it a5 a wasting asset. This can be g sensibbe decision. of counse,
w1 Tepalr and revamping crdds ase oo high relative [0 expocted fultane
gauxs. Hul seosible or nol, if you decide ineffect b consume your dssels
now by simply faling b koep them in repair, vou may have a highee ougs
rent incomne froctudheon, But dee coan will bee paid Eater, im ben forn of Towveer
Fuobuees st (Clvar 1 me vour barm of factary will decline iovalue, rela-
Live T just b0 otbwer Earms ot factarics bl also b wehon yovae own farm or
factory itself used to camn. This i one resalt from hacoyg a bigh "decouny
rate™ —you consurme bty now, bt you bava less 4o work with laier.

e can sa¥ miech the same abeot “human capital* Suppese vour oaly
asseds are your body amd rand and their ability to labor. Even heee you
e o imvesi” uver a very short mon, far exampie, in food, 50 Hhat ko
can work |later on in the day. Over a longee peried you need 10 invesy in
yaur hralth so that vou can continne o work, and in your educatum and
trisiring st that you can keep up wilth changing needs far Labar. TE you da
mat maki these investments—if your discount rate is foo high and you
spenied 103 rmuch oo other (hings right now—you are eFectively
disinvesting, wbeit gradually. You are tresting vour ahilities as il they ane
washing saseds, and your greater consumpbion today comies at e oost of
lessar wealth \emomow,

Bduer, o dlows a tasie fo7 cooperation metate b s soet of disinyesl-
ment” To star with something alrcady discussed, we know that nomosop-
eralion can bring abuowt disinvestment, eopecially in 4 joirthy held asses.
This disinvestment, of course, is sehat the “tragedy of thi commana' i all
about The "tragidy™ revplves abun assets that ane available o a manber
of persams wha recd to rooperate by investing posbovely (g, by buying
fertilizer) or by restraining practioes thatl disinvest thronagh oaeruse (e,
aly E'I!'E_J'EILI'IE] If the PArRME cIn i ey NLERT R HTY |;-5I:|,r|._g 15 rq_*sfr.qu'ung
disinvestment, 1l comman s effockively waskes away.

[ov the case of the “iragesly, ™ the disinvestroent i€ in 8 common goed.
Ty priech cooperatiom roight Als0 waste conman groods, 2w in the adage
About “too many cooks. " Aut {ouises problet s the dasinvesingnt chat
e weith aspramel ica) cooperation —either she cosperate faw ruich or
The bowd i Liv=—aned here the disinvestroent i likely to be in e assets gfonly
ane ol tree partners, namely, the moee coopertivie ope That is, i Lonise oo
operales 100 tch, she might got into 2 pastern of decisions whoereby, step
by step. she keses the assets that she had at the oaoaet
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Lowise DEsinpesis

Ui impariant resvacn vy i friemd Louise may gt into sich soimingly sel-
desitrur live patterns is that her conprrative fastes ymeate " hoslages™ —per-
stnms oF Thatags that Gamm can wie a4 leverage i barpaining with Luuise, be-
cavse e hos same comtrol over them even though she values thet innre
thary b dowes. Thiese bostages pul hee ok risk. One type of hostage 1s a refa-
tiomship itself, which may maries mare ke Looise than it does to Sam. Poe-
bhapy this is because Lonise is one of (hose “wemern who loyve oo mech™
and bovonmes “overinvesied” {an wee somtaes, sayt in SECKimE o somae
twwzoand nik: o1 perhape, it is Serause Lowise, trusting, sl that she i, has
siven W e foo ik relationship at the owiset than Sam has and hence
Tias rmore €a lose Brom its onllapse.™ For Loamse, either Clocumstarce means
that somelbing that matters veey musl ket is controibd by angeher.

Then ton, the hiowta ges i question may be childnen or wiher people that
Louis i weogreed abont —eldorly parents or olher relatives o an ailing
spops o friend. Laouaese & dispropartionately burdened by such hestages
il she dues have & greater Laste than Sam for commonalily and the respon.
sibclies entaled by commonality; since she ctres about these parsons ot
at Yeast feels responsible fur tbem, she canawd make as credible & threat as
Cam’s thal she will shandan ealeting relationships hhe beticves the leck-
bess S when b sayps b wom 1 ake care of Mom or the kids, ard so she s
th only one el ko take on The necessany gfforts ¥

Thus childven (or other hoslages jor whon Touise foels Tesponsible)
are a mogative factor in Laowises abilily o mnake rational investment
chibces The roeds of hostages make her even more anaumas i have iue-
penl i nr e, even il this means a job swith fose wages gl killing howes: or
thwrs needs may induce her b bargain away persensh relationslips or her
oawvn aspriTalivnd just 50 vhat she cam comtinue B preriuade 0 higher-wage
spouse o help her support te children. In these waya, Louise sense of
rispuncsibtlity 10 others transiutes mbo a hagher discount Tates she requines
seaws 12optr be ba ke care of others, pvenif the cost i disinvestment in ber pren
abilites, her personal we-being, of even respecl in the commuril ™ Foe
her, thae price tag of losang the kids or soedng them suffer i5 even grealer
thar thi price sk well pay Tater in life for being poor, ill-traved, and per-
hqp}: =k and friend less.

Loweise rigght b 3 beetler bangainer and muke better imvestrment deci-
aisns if ahe dide't have the kuls, Bk shae can’t sland tac thaught of hesing,
them, angd ewerypne knows il She cannol make a <rihble (hrean 1o give
thean up ar stap cacing for them Har high discouet tade is obviaus 1o all.
and her hargaining position is thereby weakened vis-a vis those wha
nright wish 4o take advantayge of nerf And soshe gives in, takes the b,
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and mavber paoonllghts ko, and she may even "spetud™ mone of her assels
tham she takes e, That ok, she spendys the asnets she had in her bodily health
and social coptacts, and she dews nuthing 1o eetonl her skills. She is Ireat-
Lry; whal she s a5 @ wasting J55el. Hhe is lasing growmt,

1t is in this sewss Bzt Lowise's Twstages can do ber wv they make her
vultweable 1o thind panies, In the larger drrgaining weord of commeroe
and employnwnt, e rebevand thiod partaes hove e Jirec! condral over
any hostages that Louise goves up; hostages are simply a factor thal athers
can usy, tore of Yess absitaclly, for greaker bargaining beerage wilh Leu-
isc. Although such parijes may explowt ihis bargaining advardage as they
wayld aty ather, they may net know or care bat Logise is treating hersadf
25 3 washing assel.

Dramuestically, the stary may be very different. At homne, the hostages
Lawise grves mp may be intbe direc) control of ancatber, amd they make bec
an ohjoct nf purperseful abpse—a sready assaet on the assets hat could
enable het to act independently, Theeats 1o her children and 1o her pwi
by may leagd her, over time, to bargain away beir pwn souroes of inoutsd,
her comtacts with frends and family amd altimately the irdependent
judzment that such contacts would pn.:nw.-de her This 15 o one miay read
a bowk bike Linda Coedon's Breroes of Their Char Lites, which describes
battered women of the tum of the cottury; they regarded themselves as
taking abuse to pratect their chifdeen ™ This may te what ts happening as
well in the parbcularly poignant moadern example of imrh lgrant women
whose cesidency status depends on Their busbands: some appeac lo weept
Ba Hering in ocdee 10 avaid the breakop of ther EBarmilees and the threat-
ened Iogs of eomact with their childeen.

And 57, sinke bostages may subject Lowise W the contrel of a third
party, they evemmgally may make her lose control of whalever agsels she
had at ihe osutsed of "bargaining  Thoough threats tn these bostages, ntost
npkhly bor b childven, sk dan b pupished eadscally for saitweoopaeration:
But theugh siw may onoperate bostave off the Breals b hestapes, shie her
welf loses ground each time she dovs so %he may <1 bargain, bt mow she
L5 w1 Jupgger bargaining 10 gel some pan—even a relatively small part  nf
it pusbtive joirt goond; she iy bargaiuing an cach step o koepr Trom Josimg
even more td what she has, and Insing Lhat even fasler.

[t is mot clear what Bam gains by a steadily increasing demination tver
hee, angd Fur the record Sam ceclainly sevms like the ceazy person in the
doo. The prevalensy of spousal abuse sugsersts that fur somes, the doanina-
thoet davcen dathers carries somwe pervietie payofic and may satisiy o kind o
amlicoopuTative o cAlicivus taste ke spite ar e y—ic [ selFaaggesting a
hited of dependency on ibe part of the abuser, even 3t lethal for its vie-
tims = T o5 nod suTprisiog fal aur e given disfavors motives of this sort
wher 1hey ate discernible and, for examphe, enphns the “spite fepoes”
sumebnies Eunlt |:|:," Pe=uad i11g n?lghhc:-r:.,“(_}:‘l the whole, dotions laken from
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motives of jealousy wnc spibe nnake we collectively worte 0f and waste fe-
soneces in 1 he doubly wasieiul end of destrowing other peophe’s resoU mes.
Bt i dudneest; golatigns, the law's slow pace has left Lauise pretly much
on her wn 4o deal with an abadive 3am.e

And s Lowise may deal with Sam by cooperating. which nmnder the oir-
Cums A nay not be an irvalional thing b do. in cooperaling with an
abuser—say, i agrecing 1o give up a pb or stap secing family and
friends—she is redreating and lesing ground, in the senge of losing the as-
=ty thal might make ber independent in the future, Bul she i alse cutting
her sl -term lisses, AL each shep she deflcks Soon draslic putishment
in the present by cooperating and spending ™ some furker portion of her
dscte, whaether tharse asweds are Bnancial or social, physical or peychabugi-
cal. With eachy loss of ages, of course, she weakens her barganing posi-
fican foe the st move, whene abe beging from o oo isolated and more
despmrately needy position Giveén a suflrenily deneanding partoer, we
can predict that ultimalely Louise faces the prospect of complete disin-
vestment, losing even the figarative assels of socinl allianoes with others
ar pechaps tmore controversallyd psychological indepénedence™ or the
hrwtages she way athonpting K prowect or wtimaely even hee e, life.
Palyaps not surprisingly, cut law pecennly hag Jad to deal with some
WOmen's LU n violencs 1o stave gff that fpal retreat @

Mo, 1his s an extremely geim scenanio. i presumes not only that Lou-
i# is butdened by ber copeern for sore form of nostage but sk that Sam
ha= a 1aste for domination that s oo frequently arountercd —or at Leas
ol naliced—in everyday eaperence. All the same, it = not an enfircly
unrecegnizable seenann Chaite the contrary, it is all foo nicognizable, non
only in the worst and mest xtortionist relationships betwesn et anad
wrmen bt i the wiorsd and mcest extortomist relatenshi ps belwecn any-
bead y and anybody alse, rebztiotuahi ps that ws tunk of as occurring incon-
ditioms of kidoap, enslavement, aod the most Tawtews borms of imprison.-
et

DMsinpesting Reoonsidered- -The Yersion of Culfture and Peliffcs

%0 far | have beon spaking of Dowise's disinvestment as i gl of are ac
1ual taste o coapredian. ] have been supposing that this taske peinfotees,
avel g zennfonepd by, hee concoer for isdagid —a cealoem that may indude
bxe i omler it dealings in which, step by swep, sbwe efficively sactifices
her dasens of all kinds,

Anciher way to look at ker disinvestment is o make ly & weak as-
SUMPHGn—Ie assume not that Lenarse aciually has o tasle Bor cooperation,
fecemn which shir derives a careenn about hostages, but simply Hal many
peuple share a culiural Beliel that she has or sheuld have this taste. 3%r-
haps Louise bas no ese e cooperation and feels mo pespendibility far
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others at 2l pechaps she dees nod haye children; perfups she Aoguines
notbuing else that could be irestied as o hostage: perhaps she is i geoieral a
very tool and colowlating characber.

AllIwe =d e, thor caliuea | expectations that she will or shoald coopetane
may mean St pbers will punish her iF slwe does aet. How dao they do so?
The easy fornw of punishabiag jre geesip about her ot chitrges, tal i 32
unpleasant or peculiar. More itnporlaeily, s may face socal isalation
and refuzals 1o deal with ber on an equal basis {o2 pethaps on any bass at
all): and those parsons wha da deal with her may face similar puniskcaent
from third parties, again inthe form of pessip s pettacsm,

& more furnid] way that these culiutal expectalions may sesult in ber
dESCMPoW CrTent onge 1@ain has by do with 8 kind of investment, namely.
pulitical svestmenl. Lot us suppose for the moment that Lewise goves up
i1 huostages that put her at fask and thas she is not besing ground buet is
unly gaiming smewhat less fram her dealings thae Sarm o froam has. Geeay
on that eelatively mild suppasition, if the Louises of the world aeyuire
fewaer amscty than the Bams, they are net Tikely 1o have the palifical infiue
enca than the Sams have, becavse they cannot make e sanie investment
it politics than the Rame can By the way, thay sannod make the same in-
ventrwend o saflwnicng colture sithee, even when the culture iy shout
“whal women are like'” at “what waoniven think,” subgects on which, as Yir-
girng Wooll nated, men have had a greal deal 1o say®™ Althpugh § think
this i am axtremely atpartant subjece, [will say mone abow the political
caamply, which in a way may only augaswnil a cul bural regime.

IE Lonawse g ool have (he assets to make subsiantial investmuenis b
inluence either culture ve politics, ten in the polvcal arena, the cultural
Crped fations about her may fum inte legal demanids that she cooperate.
Thone legal dermands may take the furm of denying her Lhe ability by Jive
independently o bo mua ke allianoes switbootles whao night coomerate with
het o0y & more equal Basis, The law may deay her the capacity to gwn her
v propeny, to be emploved oubide Hue boome, to contract on her own,
ket i oed wecalion, sar b form assssciations uabside beer fathcr s ur fer huse
band’s fagaily. By the same boken, they may give her no recourse against
her Ffathuer s aar husband s discipline. ™

Fuch laws may mean thal Lowise has very e albmatives b a pre-
S ribmerh roafie T“:ru_"_l.r d'r..lmqﬂii:-'l“}" incheass the cosl o Louise’s L AERTEL R
tion in her prescribed robe, sncedley msan that she can be punished much
e racdpally; at their mast sringent such laws help bt kiep Lomme gios
permancni state of subordination. As a chilkl, she may be expected 1ooun-
dergo sugh “disinvestmenis ™ as crippling physical mudlatiot or—a mane
likcly scenoric—tnadegquate netsateon.** A an 2dult, hee mast likely Tole is
bor muanrry inlko 4 subservient position in her bustand's family. TE she does
nol conperate with her husband, sl may be cast gut, and of counse there
i= o hig "ot Hhere ' fiae ey Mo malter how mech she m ay hate oML
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atium, patticularly with Trsbar! S, she Lannot ake a3 orsdibie threat of
napcuaperation. Indeed, she canngl corvinge anyome ehas Lo assisn ber o
wecape; 11 is danpereus for another pany to help her or deal wakh ber in
any wity, wnd! b0 one believes s can tvake it anyway™ 0 she by not play-
ing this game. she is dead, bevause there is nu ather pame for her te play.
And uf rouree, even if she is plaging lhis gane, she may bt dead dod, ver
A thightly longee run,

[n A serse, Looise has beoome a hostage herself. She has no conitol ovey
her vav i efforis and canenl tuen them inle Jssets indeper dently of Sam,
ard sha has mi1 pleroatives io his control. Given o sulfciently dommees-
ing Sam, whe My b Faced with the downbill moves of the losing game o
which she can only cut ber legsad a1 exch step, preferning, the emporarily
lewsor damage that comes from giving Sz what ke wants, to the [ aved -
ate drashe punistment that ke aod othees will inflict oo ber For defiance

Chviously, & woman in Ihis position is in 2 situation comparable to
slavery. I slavery, too, deliand is punished and made ever le palatable
thar cooperation: in slavery loo, there may e no garme superior o
cooperating with an owner s demands—evim though conperating with a
master’s wishes may be self-disinvesting for the slave® And i slavery.
twa, potential helpees of slaves may be policed, so thal, For exampbe, nome
of thy prslaviod cliss members may be emancipated, for fzar e the peess
priews of $ho emnanci pated may make it moree difficull b conlral those sl
ersiaved ¥

Tnn slavery as well, of conese, 3 potent way e enjocee conperation (s (o
deny the slavir the ability to own proprty ind ke condract on his ar heicr
proen. Mok all slavery sysiemns have had these disabilities, and where staves
have beor entitheed to cwn properly, honsever diffiult their position, at
leasd “oare have been able (o purchase their freedom.™ But whene the
slave—Like the subrdinated wile—canmi own prapetly, he or she can:
not mabe an exit ewen from 4 Josing game wath the master, because the
property-less slavi has an altermative games Tl perwin wha canne uwn
property can have no assets; and the peerivn whicebas no f sas has mwikhing
io pargain with, rsoepl perhaps bodily integraty, atbichments to friends
anul farmby, and wltimately independere of spirit

14 ks cofien Baeers rosted that the slavu's shatns is that of 2 pezsue whe a2
alser an abject of propecke Mochaps Joss remarked is thit slave’s Aatus 252
person wha awng o property and can have ne Jsses. As Jehn Locke
rurkrd, Bowsever, (his persan 3 ane and The same ™

' %ome Lewspos for Lowise tand Sam Tool
At the oubst of fhis cssay, | nebed (hat women ace bether off with the abl-
ity b 0w propuerty than trey would be witheut Gut ability. Thi inabilily
b Wt property is a guaranto? oF 3o version of cnslaveneat, howeves
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benevolent it may b i any particular instanice. I'raperty and Jezen, gen-
erally are the means through whach one may mabe choices bt ome's in-
tecactions with the wotkl, and properly ar least gives Louise an opporty-
hily tu cake somre gains, even if relatively speaking, she may fall behund
Gam im kot dl,:i_ltjngs with him

A partal this esiay bas argued that one can sew how women fall heband
iE Ciewr assuletes & greaker “tasle [oF cioperation” on the part of women; bat
in working through e arguments, we se that 3 weakor assy mpton—
that wrimen are meeely hought to kave such & taste—is il anpthing an
cven more powerful determinant of ther relative lack of zsads The
weaker Bsswmption revalves around cultuce, gnd that is bolb bad pews
aral pescnd, [0 is bad mews bicause cultumal presumprtions are hard i
thange, sinoe they present collective achon problems B thowe whe woonld
bry i boeak with thern. But ibe gend rews is that culiural change deae:
happen, sonutinwes through cducabion and <onscious effom.

if cullare may be ehanged, whit can Louise da abouy her relatively
shor shriff on the property front? Crw encouraging peimit is that there are
ovhers friom whomy Loaise 2an leamn. Firsy, there are otkr Froups, fike new
s grAnls, whe hawve also been in a poation in which thew reeds have
required then ta accupt, 4t least for a time, the legser gains from theer oo
aperation with neore powerkel persons. The escape of at Jeast same immnei-
grant groups fram this situation should give women seme eurs.

Omné cue is that even the short end of the deal is better than no deal ar
all. Those who gel something, even if it j= the shon end, can save and in-
vest that suer, aind bamt it v somiething larger, s that in their dealings on
oaher franis and in the futuze, they may nat have bo accept bad berma braem
4 sabraten of nessd . Angther cue s that gaing can be nvade by cooperation
with others in a like station. Again, get-ahwad immigrants kave notori-
cusly helped dheir awn, and 10 s doing. they have dramatically illws-
trated the way in which cooperation may iscrease a group's wealth ™ Cne
cart [k 1o Gt g Ty for help in dealing wilh nanallics. and sehen [ouise
stans o deal with Sam, she may do ooell bo make certain thet ber alliances
writh ollwT Louises are infaol, so that they can give her advice, agsistron,
and, if ecessary; am eseape roat.

Anher geoup from whem Lovise can learn may be the participams in
same of the traditional women's crafts practices—- those aftodemeannd
yrulting bees and cockoffs and 50 0 2, Bna distinetly modern version,
the Lleraty “stary trees.” 4 set ol complex branchings of plots and sub-
phots that wiomen wiikers have pinely oreated in science Betan fan g
2irws. ™ Modemn herminjsns has made the arl waoeld more inlerested in Lhe
aesthedic menit of such erafls, suggesting that such covperative furms of
crealivity may dkban very h]gh El-l.'ul'!._. n spLte af the often strained eucume-
tafues of Hieir creation® and in spile of the disdaw warl: which our legal
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institutions have traditionally treated (hem.™ Bur aside fram artsiig
ment, these graup efforts could b stedicd 1or what we might cail their
Cpsalites " I wrarnem ave 3 more capacinns 1ste for cooperabion, of oven
if thrry are pust assumed 1o have such a laste, they ought 1o ke alde 10 1um
that rral or purredhed 1aske b theie dwn o tual advaniage in their joint
pursuits; il should be cheaper for such groups 10 mastain cohsion for
oMM priescts than ik is Br groups wikn bess of a perceived laste for oo
A tion.

L wonder patticularly whether these groups tugln have been able to
tuam B o, limiked opgaer unitivs. and eapecaally the clasic “hostage™
prrediben, 1o 2 kmd of advanlage. The thewry uf cactels suggests that col-
tusive groups—sach as the Grganication of Fetrobur Exporting Coun-
triges o The old raclraed -z'.ll'l:l.-l.'i.—belqm w Fal apatt alter the membemh_ip
rises 10 what 15 peally a rather low numiber, perbaps raght al ot Thag
wooiles bacause fhe menalecs canoad palice e anotber in larger numbers,
sor bt in Larger groups, any given member can salfely chveat. Wit severa]
dar, the cartel callapses. O thie athee haned, one way tooassore ad herence Lo
the cartel—or o some more beneynlent cooperative @roeup—is e g
"precscunitment devices.” ™ For ekam ple, the members may pest bond, or
&5 the practice has acboally been dubbed, ey miay exclhiange “hestlages.™

Bul precommiitment devices only work if they are credible, and this
where women's conoers fur hostages ecomes an advastage I womon
ar thought bo b ¢opoertid aboul cdhets i waps thar put thern at some
tisk, and espocaally il their outside opportunitivs ane limited—that is, il
cacl knows of by own and the otheps’ vulrerability and reed for the
graup's support—one might expasct sech groups 1o attain 2 higher level of
salidarty (a1 Lower “prolicing costs™) Lthan graups that have o outside
oppactienities and fewer hostages to eschange.™

Henoe il Lows: Jiwes have a tasbe bor cooperatuz, of even if prople
moeredy think she does, stve showld be able vo tarn the real o purported
Rt boe ad'n.'.mt.qﬂu_- arpd Aot jllﬁ! Be vediptused l‘.-_l,-' it. The kb o Coupera:
tivty could be an assed itself, insofar as it belps Douise tn make alliapegs
with esthers L] sHck weth Baem, arad imsofar as fF i"u_*lp_: therrs ba [‘E‘Cl’lﬁl‘lj.ﬂ&'
bee o5 someone who will hald by her deals.

e irenua tHr TR y b crvand i Flwealt for ogise i selechve noncooperas
tiah she amd the other Lowises are going b have to leacn I ealorsy ther
collective deabs ard collective interests by occasicnal thneats of noncoop-
erabity wilh mopparticipants, [oa wocld thag onses “esders™ o willy e
COQPRCT s, Looper Ham alone is not erdegi. One masd alsa be able to po-
Tagwr somee's evaly gmigl 16 enforg theay b eaib or even by retatiabpon, Louises
have b learn noy 4o permit shicking by (hose weth wehoemn ihey deal and p
to givethe imprezsion 1hat they will They have fo leamn to punish slander-
ek, Poliiciaas, or any athecs wha wogld sysbematically ool down en their
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oppractinities I gain “assels," whether thess gre fingancial, educananal, or
peychological. Evan in this unpheasant task of punishaent, koweaver, Lou-
ises allionces with pther Louises may belp, Together, they may be ke b
reinioece wach other o do v unpalalable ks collocvively, ecen il they
hawe a difficult time deing tweny andividually.

A cather gifierend point is that Lowises might wefl pay aftention to ali-
ances thal theey cam mdke with sympathetic Sams ar even with Sams whn
are simply indifferent to local customs that might giherwise shirbchange
women. Such indifleoree Ff-.a:l!lm—-j'.mrhapﬁ ﬁFw!:,' Armivesd CiploneTs oF on-
treprenwurs—abe 31 keast not hoatile; and since they do nod pecessaziby
share any locdl expecration thar Louise rdght scoept particalacly bow
wages, they might belp Louise get a betber break. than shee weould have had
under ggtablished ousicoms. ™

Musenver, Louise should not despair of edurannyg the Sums of the
world and them making allianees with them. The long history of phitan-
theapy and indeed the modem civil dghts mevement am| modeen
antidiserimination Jaw suggest that some elements of a taste for coopera-
tiem are in fact fairly widkely distribuied. These historical examples argue
fhat whatever the gender differenoes may be, it weald be a great ermor
think that all 3ams are compbetely indifferent to anything but their own
immediate well-being; ar that tley are all impervious to what used to be
called “sell-interest rightly understocd,™ that s, an anderstanding that
ofe's 0w weelfare 15 tied up i 2 common enberprise with others; or that
they are all morons empathecally, unmeved by the stories of those who are
diffecent]y situated ™ e may not think that our pwn subglanbal Jogal
changes have resu el in perfint | ustioe, but they are strang evidence of e
poasibility of cultaral fearming and change. The margusd wamen’s pogp-
erty b5, the ranchise, the legislation esmining discimination in em-
Plerment and «ducation, the laws allem phing b enfiarce chald swppeord —
all give evidenwe of cultural keaming, no matter how much isdeit 4o teach.

Ewen tho “stromg " assumption—ihat 1hers s an uneven gender distri-
bution in tastes lor cooperation —ia vornpatible with the point thal some
Sams, of vt LSt Sdems, shace sime coopweritive capacities and that some
art i indifferent ko the plight in which wormen tnay by coogit, Wionten
arL tuem Shestled rient b irliflrent t this dact i showld ke encouraged by
the very substantial gains thatl have ey made through alliances, at Ieast
in the mesdiern Wi

sore of the Bemasacsr wngd :I'|.'*'|.!|l"||.5-u'|.uhi]':r.~r 1 hawi wop desﬂ'ihing arg g
prlovredd by ervceit Civilizesd peeple and ot fast by zome degree are proscribed
by onr Jaws, howerer imperfectly ard incompletely. Whate the Liw e
strams e eoploftadion of couperative meoves, il does, so ot beast in part be
cause al| of us rmed coopweralive agkvibw=, ard all of pa, even the Sams, ane
wotse off wlhen the incentives o cooperate ate Teduced by the punish-
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el amd dispardgement of conperators. Ths is of couper 3 generalized
lﬂmhhﬁrn with Letting the cooperateve Lowvises Tose oud systematically to the
uncnepetativie Same. Such scenarie teach o levson fon, They tend fa drive
down the aveeall ke of cowpecalion im any given soral group. IF Lou-
e52's CODPETalive Taits (o7 just her soemomgly conperative traibs] fuutioely
rirsuft 7 ackvariage- takiogg at far expuewe, we may espect s of peaple to
wet the messagy that conperation is personally problematic, angd we onay
psdict 1hay meany patential gains irom wider cooprrahon will be kost to
the lear of explediation,

1t as woneetimes been noted dnal more dieveloped societies tend to b
characteeized by o greawy oquality ot women" bly podnt i5 that the cor-
wlalian s audt simply coincideontal From o Jacger porspective. wi s
cinsider the inceabve effecia of norms ard practices that len prks win sys-
1n-m&|;i{a'|'|:,l:_ while nice pc.;:-pl-& bnigk 1asl, alsa sz,'b.lﬂ'l'nqrjca“}" The= oocms
and peacticrs may have ramifications far = larger suciab well being they
discourage ter “miceness” fhar lets cooperative ventuees oceer.™ And
than, af course, is one of the major reasans why not jusk the Louises but the
Sams too should be inteecstexd i figarmg out why women do ol hawe
muich property—and doin g sumething, abouat it

Maoles
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PART FIVE

————— e . ——

Persuasion Revisited;
Vision and Property

This final part has only oo cuncluding s<say, "Soecing Propeety.” 1L delves
o some of the ewosmous influenee that sight—whetheer Iteral, Qicka-
phorie, or tdally imaginary —can bring vobear ot peosste’s cotceptions of
property and entitlement.

Vision-based knowwledze hag ks detractors, and rheir teagoms eereby
eoha 2ot of the arpaincnl s aF propeety's defractors. Dot i this essay 1
attempl to recoivsider sight along wirh propecty, inoorder b raise the idea
that visiom and viswal metapkor may be thetorical indes of geeal power
in {he way pecple think about property. persuading people about e com-
fert and meaming of entthemends as these change over lime. Even Lhe fail-
ures of visam are m pactive for the strengths and limitalions of propee.
1575 PEFALEASIONS.
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Seeing Property

Intred ucking

A Presoral Vision: Hawwali and Chicage

Ir: this essay Lesplore tha way that sighe, bodh eeal and metaphonc, dom:-
nales the presuasive and rhelomical aspts of property But the imegulse
(bt sed thin pszeay in mothon came from porsansl expencnoes ol beio very
different places. To begin with fhe wsvre recent: afher several pers i a le-
gal acadiermic, 1 had Wi great goond Fostune 1o spend & seencster keaching
property at thae L'niversity of Fawaft Low School. Quite aside from the ex-
pected pleasures of spending o few maonths in Havoii in the winberime,
and Wre mxtraocdinary pleasures of dealing with an espooally vial znd
chatrmung group of studemts, 1his visit eminded me of the enormows im-
ponance of vislity i propecty,

Whibe in ] lawais, | noticed than the people who [ve hess seem o lake
ar wnusual unerest in property law, and they know a great deal abawt i
A chvigus reascn is Thak Bebd seens Lirry scaroe amd sk & proal sl
scarcity and price. of course, have & wiy of attrading attention. [Mthaps
firr 1he samie meanoane, Hawrpis In2tony, which covers the inberact ions ard
gricvapces of many groups. seems to Tovaolve 10 an unosnal degroe
arunand coitber] of Laped and, t.]l'lgi.'h:ll.‘ P roges.t Bt i.|'|'ru1h1."[-'|:.", Ak benash d e
cther imparlant fackor swanda out: the visual characker of the place.
Hawraii, with, its larceful and imperiaus landscape, has a sitiking physical-
ity % i<laond rharacier, W theatcical volepe beecain, ibs aillexiBle pativens
oof tdes and wowd-bame calall: all this hits es o 3 visilor in Lthe ey, and
o all dramztically affects the way ome thinks about what can be done on,
withy, andd fox this Waeclscape, and abovot what is malleable aod chanpgeabh
and what is et

These issues ace at 1he heart of propecty 1atw, bul they run in iwao uppo-
st elinections, M Bimdscape bas dineched | lawo s propenty B lanin-
bende concern fof iswoes of lard aerd water; bee dlie miber vemdion o prop-
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eily Jawe, Ining vacwous guises, has i bum alfected the landscape. Thote
effects ate visible 1o0: the waberworks, ihe patterns af culiavaled and nat-
ral vegetateop, the tall buildings i Ouhe and the low ones in Kawai—
Phvsc matters ane creaiunes af law, among other 1hlnps, and most parhou
larly e bat of propety.

Bal Elawads was ined Hee Brst place whens 1 had to bake note of proparty
law’s peruliar tinks with visiom. Years belore, as 2 law sbedist at the Unj-
verzity of Chicaga, ] abserved thal my propeety teachers constanfly mined
the city for examples. 3o wonder: Chicago too hag a fegveial and im peris
ous landwape, though of 2 veey ditferent character itom Hawaii's. ! Thees
tos ther terrain see2lf frames anad directs a geeat deal of what can and cannol
Be dome. The city's flatress tmakes the street gnd plausible; ik Yakeshare
Iocation makes it & mecting place, hislorically for Xabive Amcricans and
ftuice recenbly for sucoessive waves of comuercial travellers and Hraps-
Prters: ity Openaess tethe brutal winter weinds, acconding b some, makes
its beaches amd brscball parks assuine a cribica) importance in the sum-
mmer. But of ciomkee law dramatically affecis the way this tereain Inoks tna,
pechaps a5 much a5 its own whiouched physical nature. Laws sstablished
o pernubicd the rail and trolley limes, the celentlens stroct grid, the canals
and sewer syshem that have dirdeted the city’s once explisive develop
meent the successive building codes and setback meguircmenis have visi-
bly shaped the siracturcs over nme; and bath public 1aw and private con-
tracts have given the ity s long atud beautiful open waterfeont 4

And so, years Jater. Hawaaii reminded me again that poblic and peivate
property faw' can interact with pheysical ciroumstance in a way that lends
the larger land scape  Lind of special visibility, 4 quality that Kevin Lynch
has called “kegibiline'’ or “imagrabiliey.* And Hawani also rominded me
that, as in Chicagn, one can read the messapes of sicressive generatians
therou g thee way thist propery koks: property's visibility, im a s, is os-
pecially atturwd ta leting people speak i vach ather, prer lime, abonat
their relation o place.®

Oras B According to some, visian s not the appropriate sense s sup-
port persuasive interactions at afl. Indeed, as will appear shorily, some
scholars have mwarited a rather siarling abtack on vision as an objsoiiy-
ing, static model for knowledge  an attack that has oJisturbing implica:
tiens bt the notion of property as 2 persuasive cnteTprise, sinee pensud -
B 15 mevessA iy i lersubective amd dynamic. T il essay [ argoe that
¥isieE 25 an essenhinl part of the rhetnrical and persuasive equipane of
propeny. bul @ nagging question lics in the backgroumd: if propenty de-
pends s deysly on aght and metaphors of sight, can it really have acy-
thing #1 do with persuasicns a1 all? Thal is the quesnon that | wil] address
hefe, and in o deing, | will try b0 do something o0 vindicate not onby
properly bul vislon as wel i

Seerny Mroewshy do
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It i% vasy to think of propenty as 2 st of aghts o rings—"Hws thing is
mine; that thing 13 yours.”” Bul altmnsd une hundred years a50. Wiesley
Hohteld published 2 pathbreaking aricle fhat has beer. cweoticned :;r-.-n:'r.-!I
Hmed on These pages and ndeed made a poinnhal should have besn obyi-
ous all along. Rights penerally, he wrote, even property rignis. are Tl re-
ally about clurm to things as such. They are about the claims and abliga

tions. oF “jural relations,” that people have vaw-2-vis ather people even i
thase claimws and obligations are depluyed over Lhe eses and dispesilions
of thingy * -

[n spite of this quine obvieus point, propeety often makes it quite difti-
cult ta igeeore 1he influence of things—tivee inerl for ook so inert] cbicts
over which penple construet their “jural relations * Several pssays in this
bowrk, such as thase am the comedy of Qi comanes and on the hedsey of
wastern water law, revolve about the way thal property dockrine often
takes at Teast same of its shape Irom the material chazacheristics of 1he
“thmpga" over which property cights are claimed. Much the same ¢nubd be
sawd of the properly dectel nes gowerning cla e ta wild animals, minerals.
ITecs, or many ather resources: the physical charactoristics of the TeseuTo:
frama: the kinds of ackons thal human beings can take tward 4 given r-
soutee, and tese in furm frame the "jural relstioes thal prople consere
abut Yheit mutual wiis and Frbearapges with respect b that resource.

I turm, physical characteristics are often vigible. Ferbaps thas helps o
explan why, lor example, issues of governmenial “lakings™ aTe a2 ke
wsiisly sensitive when they coneemn whialare called “physwal nvasions™ of
p-mp-:-err_'.r_. aned why more generally visibilty cuns through properiy law as

haps no ather logal arca. Anotier essay in this ek, oot poOGSESSIoN ava
glaim of tille, describes how literally This is e case. A claim nl hHe de-
penids om the claimant's ability to signal diminaen te e warld, Dl (hose
HEIEI"I.!]E.III‘I_"I'|I_I-‘1_1|’i1_1“ﬁ]}' visable, Fenaes, plowed Furrows, all kands of miark.
ers shows thi wosrld that you are chiming an entitlement. If you happen fo
us a relghbar ‘s properly in a way that kaves some vasible residue, Ill_xr-
cuHing down the loees sar driviag actess Uin g way that leaves irac ks, in
i jaiw Yoot may well acquire rights that have the lorce of Low,® butif you use
youe neighbar s land rithout leavang visible traces-—if, say, you “merely’
cripoy 1he 3unlnght or air across 2 seighboring Lol —your sctens may well
b treated &5 2 passing brovee, grving you ne emilememms,

In moderms Law, of cou e, you may aoguire ap intangible right, like sun-
light cr 2 view, particulardy if you fegobiale Bor it ad rocord the agree-
meenl, theeeby leaving visible fracks at il county reconding office.!! But
there 100, those visible marks are what command the warld's respecthal
Tosponse b pour clam=. bow e iterate societivs, ioowhat have boen called
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“perbartanoe cultuees.” the manster of property 15 puwched by oabsarate
coedebralary itwals and held dem by the memnmis of witnesses, but even
here: the boundaries of property are hiely o &e nurked by poles and
ather Lasting visible digrels.

Pur persens interestend o property, it is thos samewbal wsenhng o
bearn tiat ibwe all-inepareant sepse of vision has Waken 2ome rather hard
kwxcks ab the hands of wrilers whe slnke aun ae the domincecing chirrac-
teristics of dight as & sodet fur knowledge. And perhaps it should be
sufprise that these critiques of vision, by anatngy, find some casy fargets
in tve baw ol property ot well Any strike on these targets is parbicularly
dantaging for the idea of property a5 an ofgoog persaasive ackivity: 3 the
phennmennbgical critique af vision applies o propedty, then this very
curmmon way of apprebending peopenty cannal even be conorved of as
iLtetdubiective or changeatle over time.

Lot me backtrack. ore mnight well ask, What could be the matter with
visaen The mest substantial connplaict aboagt vissan is encapsubisted it the
adjective “wiyeonglic™ vision, il is said, distances and obsjectifws 1k
thing zeen.!’ Unlike the listener or the bpuaciver, the visual obscoeer need
o ftaberagt weith the ohjecr of her attendion. Tnglead, vision serme the
quintessential sense for cool and uninvolved ohjectivity: theough sight,
theet Sersirt subpect Lakes in the thing obsarved foom & digdanoe, and the ob-
ject eeed never assept ils own subjectiviby This vision occurs withoal the
cumplicating (o7, depending on ene's poim ol view, sullying) offerts ol
particular traccactions begwermn the seeing subject and the obdect that i
goeen. The latter is juef an obect, & thimg, obsers ad without it own wolition
o reciprocal actmm,

To be suire, in modern limes, Heisenbery's uncertainty principle hax
taught us samething differvnt Aot the ofed of abservatumn w18 uhe
servend, but past unhl lang after thime whn praiged the “notlity of sight™
had imparted o dream of ohjective knowledge.!" Thus ihe sense of vision,
according tu dhe Beest criligue, vradicates the understanding of knowled g
a4 ahoakTsubpciive enberprise between the knower andd the known; and
by extension, af also underirnes e idea that the teansmizssion ol k]
mbge depends on the coremondcs and mefwres f 8 gomsomaty o
wilnesses '

A econd and Closely relalid cotiquo 1w thay vision also eradicates
somelhing clso: the dimemsum of fime, and with fime, b mpotance of
expeticndr and even conscitusiwess. Lnlike 1the sense of beanieg. on this
FCCeUnE, Vition soours withh minimal reference 1o time, sinoe the eye can
caplirn a wholé scene more o less senopically and nesd not depend on
memory ol developments that only uniold over time.* b Wi mespece soe-
i 1 guite dilferent, for example, fram the perceplivn of music or podny
or ever foom ine peeceptlans tha b come through touch, soce the latter ren-

SeviHy Progedy m

ders an understanding of shape only theawgh & sequence of cemremteed
Nactite mancuvers 7 Moresoeee, through vision, the subjert can ebserve the
abipect many thmes over, in @ mooe o s uochanged state., Indecd, wnless
the vhpect diss sty the same (g al most changes in constanily repelitive
sl one maght think thar ore or both or all ihe chservations wen
tawlty—nn replicatde, a5 seientists s

With oespect to linve, then, vision gives b impression that fine does
not Taatter, that the past wall be like the fubare, that esperienee il 15 1og-
ically itrelyvant to the way cvents play oul. This i beeauee, in the visual
mislaphor of e “real world,™ euperienoe never ranstomms or changes
anything. Events may indeed wnlold in time, as when a stone drops to the
gn‘:u:n:,l, bul thew dao revin ways That arein principle susceptibbe o prodic-
teon—preciscly ecause they can be observed nepeated|y. The secund
“run' o eveals should ot change sply Becanse 8 cames later i time
than the first o7 becawse 11 has been experienced betore %o much the
worse, Then, fnr any notions thal consciowstess, weio Ty, atd krowledge
might be Lransforming and poreniially hberating, for « ision, accordng o
such critiques, these are nonexistent or al mast “subjechive’’ ephomers,
redegable (o “unscsentilic” branches ef inguine

Ciearly such inmllctual blasts at the phenomenalogy of vision aee
amed af vision's robe in natugal sceentific inguaey, with all ik historic pre
lemsivans o objectivity and prediction, and all it slights, esal and imag-
imeh, to bhe inderpredative and narrative podes of amdeestaindung heman
action ™ Indeed the crsticque of vision is pan of 2 barely disgueied attack
on what is peremvrd as & dehumanizing sornce

Bui thowgh this inrellectul artellery 19 airwed primarily ak vision, ¥ also
evplodes dangerontsly close fo somw yvery comrmn ubwlerstandings vt
papeHy. ™ First, therc is Fhe central matter of vision’s shyeciification of the
thing scen and heooe (scientifeattyt knowe, The semt charge coald be
Ievellod 01 propestyin the sinephest form, property cloma ane “objective”
rm the senze thar they are interpertonal i onky the thinnest and most ab-
sivact form ad are sand bobe good against not just this ur That olher pee-
son but against the world at Jarge. That, in {heory, is the farmal claim o an
“anoresm'” ackioh b eslablish a chaim b a specific propaetiy (s opposod e
an "in perrdam’” claim against this oo (hal indevid ua”). The suocess(ul in
remm achun suppodedly mtablishes that a1l pofential nvals st yield o
e claimart's tifle o the abpert i gquesticn—the boat o parcel of land or
Lrust bund or whatever—uon the implit premise Bt all indeadeal Saieas
¢an mederd be homorenized and dspatclhed ot ovce, a- belomging fo orse
genenc "objectue type. !

More profoundly, and semetmes dow kingly on rst eacounter, the
common law of propedy st many junciunts guite unabashedty gefers in
property in the language of domination, thal winmate form of objectifica-
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tion. & persen claims 1ifle 4o wild and fugitive 1Thinga by "depriving themn
o Niberty™ and showing o dedinite inleol 1o take them over for his awe
purposed —often msaning ik be kdls them.® Fu be sure, there is a trans-
action of sorts i this reduchon by domarice, but o s o pretly odussided,
g, im which the pemspactive of the daumed Lhing s enlirely sgiored . At
they end oof the roagd, the claned thing can assert noe subjective will of jis
own. That very absence of wilk and subpschivily o what o feans o be “pe-
duced to-dominion”™ —to be “tanwe’” instead of “wild. " Marking and dini-
nating—particwlarly with visual cues, be it ved— are peopetly law™s an-
alog v vision's objectification of the thing seen, and they are analogs as
well 1 vigion's digintenest in the seen object s own pointofl view

Then there 14 the segund braneh ol Yhe ontique of vision, ihat is, vision's
assertion of changelesangss. Cormmon ardorstandings of property alsa
share this charactenstic: (he very claim of peaperty |5 that i is something
lasting. Indoed, duration is an importand elentent in making a claim prop-
erty. a5 opposad to o merely temporary wsofeuct S When poe claims a
right to samething even as changeable and literaliy Auid ax walic, oo
may take watcr from the stream here and now, but it an appropriative
aystet, what makes this act a property claim is the potential Aght to fake
the pactw artunt evecy year, in1o the indebfinite future,™ To be sure, some
proaperty claimg, Jike ledses, may be bounded inotime by their very teems,
trat even those claims ave suppased b stay the sam ever the derdtion of
the specified enBtlement.

Shawld il b-em]r woder, lwas, tRak cLyirng by PO, sy clominees-
ing pretenslons o objective and Lasting cohivierent, should rely so heavily
on a nontransacting. fime-ignoring sense of vision F Should 1 be any won-
der that property so deeply implicabes an organ of percepdion that can
treat the parccived thing as an drject, and act as if the pagzage of tipg dd
not ema teer?

All these imermelaticns betwesn property and vistom, of Courg, Sugyest
that properly b iz one enomows, Dritthe structure of anliquated False
vonsceunsneas, systimatically repressing the Hohfeldian perception that
righti—inchuding propeny nghts -ate cmmbedded in interpersomal rela-
ons. Property faw, wilh its rellanee omoreal and mctophoric sight, its urge
e ook at thungs ared 1o Libel ey things properbes, soems @ be in g ser-
aus slate of dental. Thae o, propeny law seems implicitly 1o deoy that
property is abowul relations arong peophe, whase instebulions necessarly
reflext the way those peopls think, arges, persuade, change Hwir g and
ane anher®s minds over time, Wihat is pesasibly even worse, visn-Pased
prepery might inlect the noticns of other rights as well and make ober
fields of low lose touch with the evolving and persuasive azpects nf

“rights” allogether.
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O this bleak sccosnt. fhagy, the isheutionaof prapecty indeed may be a
prTsussive eatenprise, but the reliance on vision suppresses that lac
preoperts, ke the visinn-based model of abpctive sesenoe that i e, 14
falsely supposedd to b obpective and furewver. IF all this is so then we
abgald hardly celehrate vision 3% 1 way to approach and understind
progaerty,  [ostewd, we should cast st owt o5 the rypea-scicnolific,
autihumane, lying Jerctel that it is.

Mw, wadl a monale, Things are not 50 semplo—either far vision or for
propetty. As to vision itecll: somue of sight’s rebabilitalors have pointed
out that secing mayv epowal o dynamic inbemsulpehve sacounter e,
and A very imbenese ane al thad, a3 i the weell-knawn experience of "lncked
eyri. ™ And as ko property: mer enough, procaic and conventional propr
oay law does make claimes o dominien ancd Gely, and of signals those
claims by visible macks: but oesther dorminion nor sty is quite 5o easy 33
allthat. Feaoes fall in. Baundary markers got host. Animals=—and waters —
that are supposedly “tame” suddenly decade 0 cun away and Lecoae
il and unpwmie] againd’ Meighbors forget or ignore dermarcalions;
Wy drive iruchs soress cach other's felds, and they statt hesineswes or
place their garages, toolsheds, and entuee houses oneach tdhor’s Iots. ™ As
{ porinated oaal i ghe eszay “Crpstals and bMud,” 2ven the docomeits at the
eounty reecrding cffice are periodics lly theeateoed with hopeless tangles.

Ity theaiet, wrildzapss Turk4g alll abwaud in the fields of tamwness and the visi
ble sigmals of ereretship Micker and fabier much mire o e piwght sup-
poee from listoning ko propecty s brave claims of controd and permanence.
Thowe ¢laines ave often considerably more aspitational thinn real. And, be it
nebed, vision shows thal some things ans oalside e pealon of human do-
minicn. Une can g what is not clairmed—or ool claimed any moTe or not
claimabbe at all—in experiences that are simultaneusly bembling apd ex-
hilarating. the Gramd Terons inak 8531 they own themselves, whatever the
feational [Mark Sercace mdy 52y aboul them.

SN, these Mnstanianeds | MPRessIomistic reactinns are scarcoly enowgh
ko deal with vision's starflang public relations probleoas. 1t 35 recae now fo
g thrvugh some ways that poeople really da sep propedy, in erder o com -
pate those “envisioningy” to the gbectlans abool vision, and by extension
aboul sight-orsesited property. In he remainder of this esaay, [will take np
fisuT ways of seeing property, rangiag from the most Eberal fo the mes1fig-
wrative, The Bt “envisioning,”™ irough picrares and maps, Wakes on the
carnplaind 1hat vision afectifes 1 weill argue than o closer analysis, these
pepresentational maodes of “envisioning” ane iransactiomal after 201 anad
quite chearty o it at imerporsonal persuason. The sicoted rode of joe-
ing property—through metaphor—exiends the discuzsion of persuasion,
pacticulariy facusing on the wavs that pmpeety maapkors can nelite
parts to whales. A third way of seelng properiy—that is, seging property
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im a kind of wofilhding dramas—{iakes up e compieint that vision ignores
time and paperience; s section sugguosts dhat the visual aspects of prop-
erty te also nod nearly sofixed and imperrious toespericnoe as ey may
ey e The £ribes o Yinhoa Bt woalead can inlorm varioos hiods of oarra-
toves. A& fosarth weay nf socing propenty is what 1 call *tlusury propeny™:
this imv@hoes the imnaginelive comstruction of property even whepe the Tow
cocagmizes none, Flere 1will try o show how very consoiously people
make wse of the peruasivg aspects of properly™s visoa] signals and how
guuckiy they read visual cues as clarens, ounherclaims, argunent, reto-
ric. At the conclusion [ will retuen w0 Hawaii b oevisil some historic and
tragic miscucs in different “inwisiomings™ of poopidy, whete ane canro
bauit gt thee cueltutal boundaries aroumd persuasions of

Tine larger argument thrdughout this essay is that “seeing™ pr-rrpL rty is
t wome degrer an act of imagination; and [neaginatsin in Bert opens the
duw to chetone, cultute, and nst of bl persuasion, with all the capaciiy
to infleence acton that persuasion ontails,

Ways ol Seeing

Sreing Properiy tn NoTurees
The snostghvigus and prosdic way b see property, of couese, is bo go and
look. But one stop away Erom, that is bo see ptoperty it picienal represeada-
tinps. Photo o, for exa mply, 5 3 quite gragshic aasettion of 4 boundary. And
Photo 2 iv anather, oo less eimphatic. for all the modesty of its matenals.

A5 i1t wome piher areas of proper by Taw, the jaw of histogic presersation
makes pictures essential for laying owl the features that conform o a
given histanc sivle, Though a verbal deseriptson might be corwocted, o
piciure is far e commprelensiele, as in Nestratien 1, which shows wane
denw trimn styles thought appropriale for the usteric dutnict houses
Raockrille, Maryiand, ™

Why e the speications Ear hisloric properlies seom 40 call for an -
Eonstratuon rather than a vedbal depiciaos? Why will words not do se well?
Some sght clasm that words alone will pol “de’ for 2oy form ol know|.
edge and that all knowledpr s essenmiall v percepraal tand slght 1he meet
privebegad percoption],® bur ane need not subseribe (e such visiea | imperis
alisrn by disgern ssght’s significance in property. Properly, oven unde-
stowoed A5 a set uf lainls dgainst ather persons, ofren revalves abogt acoess
b s fesouaeae that exisls in space and extensicn, and for that peason vi-
s ey bz Wb Frst sennsae foe Ing cpllel WO i :lpp-ﬂ‘:hvl:nliing ]'|r|.1-|,:r|.°'!|'|:jl.
The sense aljouch, of course, may do much orevenallihe wor kM and in-
deed touch i< used im undr--mn:an;? pmpe-rf}r as in the still-used prrag tee
of “wallsng B Doundaries. Biet sight is relatively quick and may also

Y5 ki Ha
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serve o synthesize spalial i formation S odher senaes ™ perhaps for
tha b vedsan, visihbe markers are avadendly impactand in praperty cven in
the rontiberate “perioemanior cultures'” that generally suspect the seme of
wight a5 wrrelinbbe *

Ome can get & sense of the awkwardness of verba | deseniptivos from the
cxamples that appear all oo Erequently o the begal Liverature of property.
[udicial vpinioms often descrbe dispubed properties, uswally i the first
few paragraphs, and in s doing they ilkustoate the ways that mere wordts
can lgave the chagrined readers scratching thew heads Herr is o familiar
descniption, froan atw af the mest fameus cases in property law, Villige of
Eucled o, Ambler Realty Co. ™ wohich upheld muniopal zoning,

Apprilas is the owener of 3 Ieact of land combaining 8 arecs, situated i the
westerly vrid of the village, aburing om Fucled Avenue b the 4a0th and ehe
Hickel Flan pailevad b the nonbe Adpowning this ract, botl on the ease smd
ot west, thers have been nid out restreied Tesiderta) plat on which
residener havg been eeecled. . Apgeelioos deact of [and gemes ander L-3,
U-3 amd L6 Jaoning wee categorics| The fissd sinp ol hase fect immedialely
aevth af Euchid Avenue falls in dlass Uz [bwn amly remidences]. the s

Sertng I"moperiy 25

[y et o Jhee earth, in 42y [charches, schemils, oz |, and ehe pemaindier iz 1)
B [eavy sndutny}

Herne s a ]udﬁr_' 1a]];i:1ﬁ ECh pEeL ik mador, }'Et Lhe whard s secm Ddd]'!." un-
communicalivee. To make sense of this prickly statement, readers bave tn
sketel iheir wwn eriede pictures or maps. Indeed. oo wonder why the
pudges, who often have had the adyvantage of seang neaps and pichages in
the dicerments submiitted by the parties,” think that renders can managr
withaut such il ustrations. You might be tlemptod b attribu te this o same
form of subthe pudical puthoritrianism—"I kg what this [$ alk aboot,
ared yiru dor not” —though 3 nore chadtable explanakion might Lie in the
printing oosts of graphics Yor purposes of nehabilitaiing vision, bawever,
it might be reoted that a pletuee of avap, far more than the words, would
seam b be oriented tovrard assisting the avdenoe o comprehyend

Tam gliding Erom pictures to maps; allhough in g sense a map s 3 kind
af picture, common understanding daws some magns diflerenoes be
pwren thene. I partaculae, a map is more absttact than a pictare, and in
Lnoking at the map, vou clearly bet yourself be guuded by someone elses
versian oif the key Teatures ina given landscape, Bun sometumes you can
wse This kind af hedp; the map., stripped dow n though it may be, eeneerihe-
Iess wne 1w o o legible gabde than & seemingly more acourate and de-
tailed picture, which indeed may pverehim by detail *

kMorcevier, by bringing data begelher in 2 single preeeptible space,
ema prs 1may yield unexpected now information.® Folice departments map
vhe focations of unusywal crime paterny b beaen something abeont nokives
and perpertaions,® and ip a fanoay historical exampl: in epidemdclogy,
ihe mapping of cholera vulbreaks bed puliln hedlth officials o nnderstend
the relativn of the dllness o polluted deinking water ™ To Laion an instance
in propenty lav, in another wel |- koowa older case, Moot 1 City o Ca-
bradyr ¥ one pacty challergesd an odd zigzag e a zesng Boundary. The
meurt's verbal descriplion of the bowodacy was almest impasshhe br
fathom; but a map of Hwe apea, shotwing, the way that thes peculiar zoning
Tarwer ekl haave prodected 4 row of eaistimg, miidences from th- noise and
sight of ind ustrial uses auToan the stieer, sirong |y sugge ts the motvations
behird thue opdiganee. ! The map, tac from <nfling the imagination, invites
ithe viewer 1o reflert op the sincy Behiod Al case

Lot it nut be thought, though, that theee is only one map (or one story]
Lthat cap s plasn propety relations. A map, of course, dees nod ircimde the
1agped edges ol real e, Dub moee geierally, maps can b guote fonden-
uous in dicccting the alention 1o {hud feature or that—s1 much so that a
13 Pustrical exhibit oo rmape chose to display Them as instrumends nf
puwes, pernuasion and cordrol 7 Bul on deeond thought, we sor fhat g
picture, gven A photegeaph, also Tighhghts owne stem= an the expense of
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oihers, howerer much 3 may purport 4o "tell all™ Arl cobes, including
thesse wihg angist on photography s spacial capaaity foraccoragy, shill point
ouk Wkt o phodagraph is solective and that f reibcts e pholographec’s
imaginalion and intcnt aboud what shoclid be in the soepes o, Tathor,
wehat things You aod [ ehould sec it whatheor ot wie see thaese things
or samething elae ™

O thied thought, we realize that the act of seeng itsef has some of the
same charcioristiocs of imaginatien, purpese, and selodlivity b e now
will knowr Inat m vispal perooplion the viewes's imaginalion orgaizes
and embellishes the mass of sensations that appear ta com: from “out
there™ o i hese,” as the viewrer [hPrﬁurpdE'i hersedi of b I't'l.-E'.!l'ti:nﬁ_ 0f Wari
ous feagypes of Hhe obpect she is seaing. ™ Take, fur example, the recoani-
tiom of faors: in omw set of expeciments, yeewers of simplificd or Rumed
computer tminges, ance Ieeviog “found” il faee, added detal 1o the
COAN IMARES presenitd tu ey, moreover. Iy wone unable to “un-see™
the face after W was perceived ™ Indeed, it i5 not allugether chear that any
opticai physmlogical stimulus whatevdr i mecogsary for “vision”; for-
metly sighted persons arg wall kbown i have describable visual images
of objeqts perceived Iheough ather sonsas W

And 50 2 Toap abstracts and oeorders what one siv i a pichuce; and @
picture, cuert w phute, abskrads and weordeds whad O actually sees; bul
wha bone actually sees alwo ababracts and reordecs The light waves thail on-
ter the pye. Al overy Slep, sormeone’s interests and ideas of meaning (i
cluding ane's onar interests and ideas of meaning] guide one's attertionn
angd deaw ome W the “imporiant™ things in the piciore.

Thus pictarta of propetty, and ntaps even moge, dte vislal reduclions
and] interpretations al property relationships, and these remwditions can
roake the shbject easier \o grasp tham the great bocmir g chaos “oul there
But the ey ol tlw mindg is already at work, red ucing that booming chaos to
somecthing thal gan I "envisioned ™ vither it ene's o tumd’s ofe or in
sy el5e%8 and directing what that eind”s cye 12 going 10 see

All flay gowes 10 the poisl thal imaginatu and henvoe persuasign can -
ter inko ¢ven the supposediy 5|rr|;|:|]|:'st and mest steaightlorward piclures
of proparty [magination and persiasinn, crder even maore strikinghy a1 the
noxk levet of “sewing property.” that is, sesing metaphonically

Srring Property Mrtaphorically

Yhat ia & visoal metaplur of propeny? A nolable eamphe iz 3 properly
metaphor row i rather conumor usage: ther apelogy ol propedy g oa
“huowd v 1 sbcka™ —that is, o kered e vispble, FI‘I}-’EI:-L'EI 1 rit:,- nade up |
ather visible enbEga? Thae idea nforen g 1the snetd phor is thal peoperty s
1 & Single wnitary theng bud cather a geaup of rights, some of which may
e sdded or removed wnder appropriate condetsaoes.
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A few pears apo the “bundle™ metaghor plaved 2 promincend though
vowmwewe Inal e role inoan inflaential Bsbe article by Thomas Goey onti-
Aed “The Dizintegration of Propenty ¥ o this arbcle, Grey discossed
what he perogived 10 be 1he imminenl deinise of propetty 3 4 fwral cate-
gory. Me took as a statling poinl Bouce Ackeorman's observation that non-
gexpirts urdlerstanl property as Uthings,” wherens anmiher approach
(which Ackerman calls “scicentific pelicy making ™} dakes a2 olarting
print a Hohfeldian wabemstanding of propery as abarecl oollictions of
claims among persons.*® These claims can be etvssioned metaphorically
i watious oundles,” and indeed, the “bundle” mclapher 6 v sunw ways
e 2EEorl by gt peaple to s property in s dilfepent fomm.™

But Grey argued Wit this very thuboric of bundles of cights, precisely
because i1 suggests the wnfinite divisabiliby of property inte separale non
Thung-like righia, andermines the crdinary commitment W peopaery ablo-
gether Although Crey tmaced the “bund [+ conception 10 the proctical
and theasetical necesaition of fruodem senpdnie organization, he though
[hat e eqaghar encapsulated the divergenos bebyoen a caprtalist mar-
ket svsiem and by popular conception of property as enttlenent o we-
Fiewhar things * As such, he describesd the metiphor s part and parcel oba
genctal weakening of property™s grip on the poprylar oooral imagination.
The bundle-of gights rmetaphaoc for property, in short, attempted to pers
supde the worrld of g "soentifie” understanding of propertys but on Geey s
aueroaunt the ]_:u;:n;l,[.a;.in:m werk i selF-deskou: b b}' hull:rwing Ul Bl ["l'|'|-"11|-\l.'
neatrar of wwhat propenly means.

Shordly alter Grey's article, Frank Mychelman published anotlwer artle
i the same philieophic periodical and made 2 paint that might support
Grey's. % Among other things, Michelman argued that the comcept of pri-
yate property needs what e callid a princypbe pi ~com positian, ™ that is.
a principde that holds a st of prospirty claims logether as one comprehen-
sibe package. Since Urey bad argued {hat the “bundle” metaphar suge
gusts dismantling racier tham coempesition, one might conchude, a5 Grey
did, that the bupdle metaphar oomdribetes 10 the “decmposinem™ ok the
icdima of propeerty itself.

Wall, does it? The banlte metaphor has been around o wihile. Feag il
dramed the popular altachment oo propecty o mache it 16ws cesttral dn le-
gl and podital dizcassinas, as Grey sugpestsd in wdo? The answet so fac
i% 1, 0 yet-=nok by Quibe o long shet. [t the busdle-ol slivks meta-
phuz itaelf has saken wn 2 guine robus eew Lile,

The mwrst p[e\la_ler,t d-l,"p'ln:r':“gm s1f thix T'I‘IE“I:.‘.'nr\-hl.':-'r i1 e cemstito-
toral law discoesion of gavernmental “tabangs” of property, where
lamuded property in parm:-_;l.j.r 1% atten described as a bundle composed of
dirrrete pars, and the- bgal question s whether the regulation has taken
bruy mamy o boos imepaocki bk “* Ry the metaphar has @ses in some
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wther private arcangements as well, whimTever a single name Loty Siv-
eral colated inbereats,™ for example, i describing private condominium
ownership or interests in other varietics of planned communitier Thar
condomit um gwnge normally mighe have a "fee sitple” interess an her
unit's living spacc, an exclusive sasement in her balcony arce and parking
space, wnancy in common in the hallvays and the 5w1r|'l.l'r'lll'lg prel de-
hirwsd pardicipatery rights in the communily’s governance, and so forth,
When she buys the condominium, she becomes enbitbed fo thee entice bugt-
die, which 4 compwrasd of & Aumber af different rights, sora exclusive
ared some shared with other owners. In a somewhar different arca, e
bundle metaphor might explain the proprty azpects af oconttacts: that s,
ane toighl falk aboul contracks mewphorcally, os "bundles™ of entide-
ments 1o this service or that

The bundle of sticks, b Be sume, 13 nat the only visual meetaphor for
propeety. Mywee Wendelt Holmes, in making the poinl that a contraclual
right can be conceived a5 a property interest, observed inat the assign-
menl of 3 contractual fight was just as rmuch a wansfee of property oy was
theis sabe af & hire ™ Iy this anatogy, of course, Holmes was also using a vi-
std| roaphaor for enditletrents. Indeed, in some ways Holmes™ horse mel-
aphor has some rither more sophisticattd fealuces thap the currently
atardard bussdle of stichks.

Uscful as it is, the: bundle has several problems. For one, as 2 vesual
etaphdr, iF sugpests that the component entitierents in the bundle are
all rrwre ar Tess alike—everything seems o be just a stick, cven thowgh
some sticks may e bigger than others or have difivpent shapes. In Lhat
way, the menaphor disiracts Jrom the content of the component entitle-
ments. We might be beiter off with Tlolmmes” horoy, vepecially of we think of
thi- homsie a5 "packaged” wilh & hamess and a bugpy. Toys in a tow chest
could bt a better metaphor toe, Such viewal metaphors suggest that B
componimt pars of 4 prvin Bypee of property might b quate different
armemy, Wremnselves but right st retate to one another and might perhaps
also aim in @ complementary fashion at some larger geeerl porpese.

‘Fhis Brings up 4 sevond probless. Asade fom the fungibility of the
“sticks,” e bundle also metaphorically suggests e sticks” sepa cability;
perhaps thic fucled Grey's comarents on the deonmpositional quality of
the metaphaor. The metaphor breaks down related st of entitlerments into
sralber Flghts-enttes, and each “shick™ reifies one separabe cight-eatity,
with mo particular el ationship oo the other sticks exoopt proximiry, The vis
sual image uf the slicks 15 1Thus otw uf separate abpecis, and in this respect
the medaphor weakens thy seosas that gronpings of property cights might
be interconnocted and imerdependent.

This cam affect vne's thinking about progecty. T groe an vxample, 2
1952 peditical sewmce colloquium paper on propery was based on the
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bundle metaphar™ The paper, al least in deaft form, made quite a fuss
About the differences betwiarn b of what the author considoned, fo be
propeety s “sticks,” pamely, thee right of wse (o1 conbrol) on the e hand
Aol 1he r':'ghi' caf CiAcome” of the obher -[l!h-l: laltor 111-n-|.-jn|g E"-u'r'l'il:'u].lll}'
front alienation). He argued thal use rights ar eontro]l nights arc moee ben-
damenlal, since they depend on the owner's uwn preferances and plans;
incarme rights, on the other hand, invelv: ransierning some: patt of the
propeerty andd ane thig cooaditiomal oo Ui gt of uthees

Moy doubt theee are impontant o [fetetices in thse elghts, and vyl wpon
reflectecs il seems obwiouws that they are more closely intertwined (ham the
“bundle’” anabogy might make oo think. For example, my decision o ws
my bicvele is Ciearly influenoed. at least some of e time, by the price tuad
someong else would payr e beerend inoe even sell o [ may Jove my bicyele
dearly (a8 [ndeed [da), but given de offer of a copl ailloen, § wonatd dis-
prmer of of am o Boew Yok menote. Cthers might divest themselives of the
Faurriily hearlovens witl dhe sacte alacmity, for He same reasone, of dpgropri-
afe affers wery forthwomung, Luckaly for the siabllity of propetty, such ex-
agcperated offers ave ot Furtheonung very often; and evep when they aee,
sorrew peorple shil cefuse . Bat all the saroe, (b decisbon bo gse poperty for
aw’s self lakes place over against an implict backgroumd compatison boe-
twreent one’s own use and the gains that one would receive from selling or
renting to others™—which is to say, use rights and income dghis ane a1t
tied up togather. [ne must woender whether swch sharp usefincome di-
chatomive might et from the mesawerizing charad et of He bana le-of-
sticks nurtaphor ilaclf, which may induce people b emvision these p-
iy (afF et blemmient e :_ul'mui-l;-r..lb]:.-' PR P mmhlu and :il'l-d-l"Pl.-'l'Idl:"t'l.l:
Ihan !]ll."}' at‘lualt}' F

The "buttdle"” Lhen, is ar besl a ceode metaphios. Thix is not necessarily
a bad thimg, of course. [nane way, credity is another nanme lor abstraction
and simngle-mindaedness. Those can be advantages (ot the metapbor, ust as
1he crediky of the map has some advantages over the Jdetail of the picture,
or just as the cradity of the picture bas somne advanlages ever the fren
groater detail af unmedianed vision. The crude prosontation = easier i
wndersiand and Mmone likely W kighlizht pachcnkae clemetds—even
(hoagh somne nthes o lements a2 st armd even thoogh thear oss muay give
an arspiken B o the new picbare™ [which of course mgay be the prant
all alonmg).

Lo ahe other hand, diffevent kinds of things may be lost in the mota
phor—or &t least this Sundie metaphor  from the things that ane ke in
ther map o picture, Actwal piclures. and maps ever mome, wne likely ta
suppress didail. b they do se to shoaw the interpelmted pess of the pacds
weekhin sy cn;mﬂlpl' al A welmales, Tl s wh}- E'.-I_'ll'lFlh.‘ sy “ab ' whi g Pi{'-
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ture or map illwstrabes o verbal statement: they ser the prarts in a whaole
Bul the meraphiacs “pictaee,” the bundle of nghis, £oes inthe opposite di-
recticn. s indarge part & deveor fon seprarcating the variows faoss of prop-
ety amal far giving an imuitive grasp of thesr epatatetiess and
nvoveabilily rather than these mnterrelatedness and poroaity.

T some degree, all metaphoric picturnes may have some of this separat-
ing qualily, because they make nom-things dike smtract rights] seem
“thingy™ f{or ehnglich, as the Gorman philesophees might put @3 and
bermie Sepacabe in the visaal inugination Indeed, lomathan Swifl sati-
rizsd Lockean episternology foc its represendaticmal of pichurnty verdion
of “chear and digtinet ideas.” [ o revealing episode, Guliver encoun-
ters HME “sames” who carry weighty bundles af objpects aronnsd in packs
they say nolbing in oan wersatior bat instead comBnunicabe mone pregisely
by dixplayieng smig thing afier areither from their packs ™

|t seems quite clear, them, that visual metaphor are capable of coovey-
ing o serwe o thi separaneness of the parts of propetly enttlements—jus
as fences or other physical markings weparabe gpe picee of property from
ancrther in ackual wisson Bul this can be a distorindm, b, crating apy jdea
al Binite and bounded “things™ even where peoples actunl experione
suggests much more interrelakonehip aod Aodity. [ndewd, the separating
aspevts of visual metaphor again raize the specter of a nacrowly “saeagriif-
ic™ fiorm of wision, which aupposed [y dissects and analyzes objects to e
print of losing any sense of the whole. The hig question is whether ciaeal
metaphins can wirk im e oppeosibe direction, aiding, im0 enderstrnding as
oppuscd to analysiz—that is, reclaiming 2 semse of the whode ard of 1he ve-
Iatedmoss: o Fhe wacienls elermeats of cntitleenent,

The answer o this question mush be ves. Even the Bundbe of shks ia
tal jLest 2fovks but 3 Fuddde. In examples like that of the various condamin-
iurm I!'igl'ﬁi, A= menliofed above, the blondle 1:||-|_'1..1|:.|h-|'!||:' Acks af beast as much
to"package” the various elennents as i does 1o gave ac iawiressioa of ther
sepraralenesy.

Moreaver, There ace muatey uilier visyal cnebiphiors that relate diflerent
enithements inbn wholes, A very famous medaphor was mentioned in1wo
of 1he carlier cssays D historic properly ghis® ansd b wan tae that was
iuch el wpe i tha sevemteenth centuey; The metaphor of the “hody poli-
fic.” As | observed in those earlicr esaays, old poldical ir0atjsed vt on at
preal leagth about e hikeness of Hhae polity ta the individual—according
te o, b poolity siould be healthy, fike the bods, and o stoeld bave a
propor ratio armong the parls (a cotregt propuction as betwesn craftsnmicen
an} Lartners, for examgile].* A dominzting idea behing (his rather picu-
liar imragory was that each class of paople bad it cavgy fundtion and 115
awed sl of eptitlements biloeed fo thad function, sa thae all groups could
Play their proper role in the political undet.
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Suih elaborate discussions of the "bady politic™ carmr anirmplicit mes-
sapr of hierarchy ithe king is normaliy the head), and whey are cieacly out
al toush with mesdeen thinking alseut desicohly political ordeeiag. Purg
they alserarg an innpckant example of the way thal visual metaphor may
bring poets together in tne imagination inte 8 whole—and, indevd, 0 may
L& oave of 1he difficultes of decosweratic polibes thatl ey have oo such ob-
Yious integrative visual nudaphors

Aside fraen politics, there are ather areds wihere poe can kwate mets-
phone visual innages that bring mrels into whnles. Some of thest show wpin
statstcal liberature, and fhough e sebjocks range rather far from poop-
erty faw, {hese metaphots 4o have some implicalions for propediy o5 well.

The political seicntinl Edwand Tufte weote it hook several vears ago. The
Vizuml Thsphny of Qumetrtd v Ineformation * Whea he failed fo find a pub-
Tisher whe would foltow Bis exacting laveut speciflcations, Tufte pub-
lishusd the book, Bimself, This mpde several million deolars for ki and
helped sty fupgy 2 feabone atocle i the Mew Yirk Timcs Sunday mapazitge
Thus E-r-r-:ruraged, of coursc, he has wrillen a sequel ko give some varia-
tions on the subject **

Tuie lurks that many daligbicians today lack the koack for visoal
prasentationy thak at least soma earlier data specialists had. ™ Why dora it
tatter thal statistdeans use visnal sepreseptations? [ makters because
pecpde really doe not wnderstand stalishics very well aind may wob grasp
statiztical imformation ar all withowt 1be aid and impact oF somee viswal
rapresentation. Since Anas Tversky and Damicl Kahtwntann's classic work
on the Nawed “hewristics™ that peop e war in nvsessing st tstical probakil-
ilil:'h,n::EnH:i.'.-'L* pﬁ].'c“hl:ﬂusi.ﬁl‘ﬁ ha v ran ExF:u_-rir'l'li"nl"a |||f||.~il'ra+ir.s in Yarrus
ways that statistica] logic soems to i absent Irom most peaple's intuitive
vespuer hol b 2

Mot 3 04 rakn sorme characteristic arfods in this aTea. One infdative
reaction it o fattan very large nurbers and vory smuall numbers as well.
That 3%, mnaost of 1% lawe no strong intonve foel o the difforence belween
a mallion and 4 blficn—gr betreen 3 onge-in ea=rrllion dnd 4 oag-te-a-kal -
liom chamece of some event ooourning =

Thus orings ws back (o preoperty. by tre mudern world. quie a namber of
ersparce imbitbemsents ane, s0 kg speak, statistical entities. This is notable in
envirnrumental law, which can e analvzed ag a0 braoeh of propecty lat 4
Tovic 2o empissionsg, For exarmeple, apr & kind of iowvisible trespors on ather
poople’s bodics of territory; we know abou! (hese sroroachments, bui
vy shadistically, ay goune X paris pollutant per million parts aee, 1 we by
not grasp what these small numbors mean, then we really do et have
mich OF & grps e tovics a all

Suppose that bwo different sounees of aic pollution release equally dan-
perous boxing into 1he air; e G relases a) conceniations of ome parl
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tomin per million parts air, while the othez teleases anooe pact paor billiom.
frctuitively, at least to most people, these aumbers do rot seen very difler-
ent, eved thaugh, as stabisiics, they are very different indeed ™ Similar ly.
whem pesticides are feated, we may got st resudts on the medence of -
meTs or growth defects, and the dil ferenoes may be substantinl from a stz
listical standpoint; but snbwitiveby, oive change joe s onillin does mon st woff
# lot rore bells and whisthes than one chance inva billion.

BMaturally, the next question ks, 30 what? What differonce doses it make
bf these A ate treated as practical cquivaleni? They arc all dangerous
substances, are they not® That o precisely the problem: if sll thoze eisks
sound alike 1o us a8 viders, we are going b regard them all as cqually dan-
gurnms. 11w have e good cognitive intaitions o put Lkem in pricn6es,
We frlay PIESSUNE OLLF Fep resa tilat ves to reguls be hoxics o ways thad eeally
waste pur regulatony resources and generally waste social resauross.” YWe
will wind up berg o0 ¢archal abwout some and not cansful gnnagl about
olhers. As a sockety wo may spend equal resoocnes (ar make obher Cikizens
spwend egqual asniunty gl Heer resouroes) 1o ababe & one-in-a-milliop sk, 2
ore-in-a-billicn risk, or a ome-in-a-teillon nsk.

Mywdbess bo say, of all ather things are equal and if risk abatement
carries equal costs lor different risks, we would be better off expending
By 12 get et of the Bigger. une-in-a-million risk Bret, al least until we
havebrought it down to the same dapger bevel as the amaller one-in-a-t-
livn misk; then we can think about fackling the smalfer risk.™ But to do this
ina syxtenatic way, we have EG grasp ihat ihese ks really aze differect
artd ibatone really is more dangerous Iham the other. The question is, Hoor
car war gt ot senme?

Ure vy fo escape from inbuitive psychalagical flalterings is 10 usc vi-
sual and spatial representations of stanstical indermation. Tikot §s why
Tufte’s book has such practical smportance, and It is why, wd doubt, 0
has earned millirns of dellas Chhers toe have wed some ingenious de-
Vioes to peformeslate these slabistical ¢mtities imte v iswal metaphom. For ox-
ample, former congressman Mike MeCormick, whelater bevame a scivnce
consyltant to Congress, used beads. He showed 2 confainer halding 1000
beads and zsked his congressicnal listeners b imagioe the same bead:
sovering the entire Aoor of e cosmceither room (or @ millioe); then the
entire Capitod growands {fer a bullion); the city of Washingtom, Do Hor a
16 llean); and finally the sdate of Ohao o a Quad rilliconp™

Mo, Oy ol statistcal Lntuitions ane as flaseed as anyone's, and 1 do
Aot argiie ane way or another abkau b ihe acouracy of these vasual compari-
rofes. What 1 wowld argue is that thas kind of viswa] metphior can Be ea-
tragrdimanily helphat in convey ing information about statistical probabili-
Lics and about the entitbewsends based on thise probabilities. Yisoal
melaphors b penple “see™ whal the numbees piean, and ey permit us tn
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shape our palicies ko mostratning and permutling £missions accrding fu
the relative nsk levels

Ix 35 alsor immpartant o note wwhat haggsens in swch vepresentatians: the
visual, physical metaphor here does wol divade bul rather reunleg raws,
The individual beads a1¢ not 59 important in MoCormick™s metzphar as
the compatative sizes ol the areas covered by the beads. The visual imag-
ery of beads, pkaged in imagined spaces of various sizes, allows codinary
wruderstanding to pelane ther part with the whale and 10 gt pesaringful
purchase oo (he comparalive sizes of ihvese differenl absiract risks.

Yisual metaphors of this sort may be mtcal in dboms’ amd pepre-
wenilatives” nhili_t:,.' 11 eoirri By brrrms woakb Blwe p-:n::l:l'.lld,rm'i. tf mvirpmmemtal
Laws. Tk 15 rgst s mweh that aumbsers Tie, though perhaps dhey can. The
oiuch bigger problem is (hat statistical reasoning just does not come natu
rally for nurst peaple (including research peychologists themselyes), ™ wnr
less statislics can be put in some maee casily imaginabhe fomm,

M need hardly be adohed that the abdity G imagioe, to wse the mind
EYF, POReritt an opetang b0 pErsaasion; Imagining slalistical propestios,
through visual metaphor, can be a first step to Yaking action on the prob-
lemx the statistics mepreesent. Hetwe metaphir i this asena has profound
prdlitical amplicaticms, and the chaices of visual metaphor will be imvpor-
taml. Bul Fhen, the absencoe of a casual metaphoer hay secous political impli-
calions as well. borpus thr lack of merapbwor leads to a kind of imagina-
bive djﬂbﬂj1}'~—1 bl 45, dmabhng us froam even “emvisiiming™ the Fisbks that
Wwe ehenihber of the wavs to deal with them sensibly. Envisioming is a step
toward persuasion, and persuasion it a step foward decision amd aclion.™

So far [ have been suggrsting 1hat in al least some of the ways that peo-
ple see propeety eelalions—ron pictuares o caps o meta phiome—the Je-
picton speaks Lo a viewer's imagination amt attempb 10 persuade. b
far a5 one can understand these depictivms as persuasive farays, hey
sugpest that presenting and secing. including seeing property relalions, is
quite fac from a simple objectivizing activity; instead, presenting and soe-
ing ke F!.‘H’F it o kated off conversatipn, where 3 whole array ol pesL-
sive gartbets may be put Jorth, For the momest, 1 leave tir one ade the
question whether These gambits are actually understood ag effosls e per-
stigde, but ] swill pedurmm s that guestion later.

Mrcing Properly as Worratier
Persuasion tells a story, and in the precedung discussien | was raowing
frivm nne chestnut to snotber feom “a pictune is woerh o thogsand words”
o “every pichune tells & stury”

Hul dewss it? Indusad, dows & poctupe el aow oy an all? Might of be the
case |hat prope iy, with s dependence un visual represenlalion, s merely
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the crd of thet stoey, 3wt ol stabic mesnits that oy on into etemity thae
compheted acton of, say, conteact of o or oine? Might thise orhe
branches of the lows represent the true narrative style and far that seasan
drpeenid o e Sensas af sonibd and hearieg, whec txke place aver Hmw,
prrlegatng Sight o a secondary 1ole 2t must?

¥We mught nute, for example, that a contrachual relationskip may b
quite difficult to “envision,” but it noemally hay 2 siory, sinee conteacting
ontails sorve fransacting that vesults am 2 deal; amd of course when a con-
track goes bust, the story develops furtiver. Toart bz toee ia laden; with sio-
riCs, WreCy =ome sequence of cvents lies behind ey ery claim ol inguey; and
the same may be said of the law of crimes. Viswal etiects are not entirely
atoent in these areas of the Tasw: but they are certainly seconday o the
stary linwe. Might 3t b, then, thay property's relianee on sight simply epitos
mizes the peint thal Hhe gcfion lies elsewhene and that progerty relations
arg essemtially end states, static and nonna rrative?

The answer meusl relaty ko the imikal questinn: dovs 2 pooronstedl 2 story?
Well. somta: chearly can, Edward Tufte, whose work in the visual represen-
1ation of slatiancal dats was diseussed earlve, bhas 3 Favarite graphic. and
il i5 A sharp reminder of the way {hat 2 suppocedly Iixed picture can give
the sense of astory that plays oul over bme. This gtagse a5 Charbes ioseply
Minirds mid-nineleernih-Century depiction of one of the maose famaous
wmilitary dvweasiers in histery: the fate of Mapoleons army as it marched
inte Rusaia. and then hack ot gver the fall and winter of 181z-1813. The
graphic s composed of quite wonderfully mixed elements. Inothe back-
ground is a simplifwd map of Eastern Ewrope; the French army 13 pre-
aented 24 4 sbrigee, with ik width fepresrnting the numbers of soldiers at
any given time. Broad ard commanding aa of Begins oo the beft, 21 the or -
gin of the campaign on the Talish-Russian border, the stripe Lapers down
stexdily dand i sorowe staecskepd ab pacticular banedea) as it moves o the
nght, eashward inty Kussia; then af Mosoow the thinang skeipwe sevierses
dircction —now accomparivd by a depiction of the falling wrinter temnpera-
s —and petreats noan ever-dwindling width back to the west, where,
by the end, the stripe is constricted (a a pepei] hpe The statistics off 1his
military debacle were stunming in themselves—an anmy of 422,000 st the
putyed, 1 pand of tosoo steagalets anihe end. Bur the visual graphic of the
strips, steachly diminishing a5 it meves accosd and back over the map of
Cacters Eurape, “doflics] the pen of the histonan by its brutal elo-
quence,' ™

Thare, at beast, i5 a pictuee that 1ells 3 story How about ihe signals of
propeety * Well, these may not be created b rell a story, but they can do sa
At the sime. Al over bow England, vhere i a cortain spooky invelevange
fo ther batered remnznis of the last cenbury's stome fences, meandening as
they da through dwe blissiully resurgent woods. 1ere vesion staeeals the
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impermanry 2 pathus oF propeety s aspirations bo odetuity and shovwes
how much cam change in the pissage of W after 2l

Froperty's ability to “tell stories™ is one nf the points of hsiuric preses-
vatinn ol older shrdctures and neighborhoods; these are rermindiers of by
Taveeed Tidi oo Wb cosmmumity in whach they exist. Sories ane ever, mbore i
point of many poblicly owned monuments, Jike (he letterad black slabs of
{he Vielnam War Memordal or th fowing wabers of the Mamon Luther
Kinp. fr. Memeril. Thess physical locations and visual markers bear wit-
ness o theit pespective 1ales, pravirling, the virwer with cures that will
reiakes their starics fng throwpgh the ages.™ Here, fou, the properias. and
the nareatives Hal aceohnpany them, am sumeticoes CONSCI0US peTsaasve
eHets in a political conteat; they are often recognized 44 such and Can be
quite contranersial— a polnd that | will pick up shedly. .

A particular pieve of proporty, then, ala) tell a story, just a5 thesy is 2
siory about a contract ga 3 10rk. Bul am especially noteble wse of the dra-
matic fornn in property isa kiod of “bug, preture” of propeety: tee story tea
purports to Tekate the v obation of whobe regimes of ebbitlemnents. Oddly
erough, these parratives may be more prevalend e law-and-ocenomnes
apprraches W property than anywhere else, and aithough they are tokd in
various guasey, they all baoil dowm io the seme story, ene thal has often ap-
prared in these pages, It is the tale that 1 dubbed the “scateity story™ in
one of the earlier essaps. ™ This story is about the way that property rights
emerge with scargity, and in the most absttact and summary ferm, e
again. it goed roughly as Folliws: (At 12 partoular Tesaurce w satbeer he-
comes scarce, for ope of a variety of reasens; {Act 4] meanwhile, 2 Lot of
pecph: seraznbiy 1o gt the resonrce; [Act 4) B a while, they gel Lo led
wp 1z cotflicts over who has what, and, hinalky, (A 4) they create prop
oy rights regimes, which make the conflicts go away, while the rights-
holders hepjuly mvest and radte.™

This is of course a lifeless and Eeaturcless presenlatwe ol the slory;
wlat gives 1t lite is its mappag on soms real-worbd experience, and that s
where the visual parcatives come in. Amaong the ineential sworks i Hus
Liberature: are Hareld Demsetz’s recounting of the story agansl the vivid
Packdrop of anevolving Norh American fur made, and pameularhy 4ad-
ern Mative Americans' development af propeety rights as they became on-
gaged in that teadde™ Ferry Anderson and 7 . Hill's =t af staries Aot
The weshern sethor and (heir over sharpensg definiiions of wales aid
liv-eshwk rights as thedr pumbers grow * and [ohn Umbeck's story about
gl zush miners” creatioo of Castamary systems ef mining fnri_11:mmtﬁ.'_"

Again, Ihese narratives are neally vanank on a single amalytic theme; 1t
in, by and Targe, an eptimistic drama, and it aims tn comvance the audignce
that propesiy is 4 pood thing, showering peace and prosparity om ts prac-
tihomers. Cne can AT 0T qu.aHme with the aml}-hm] argument b -
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ded in the various dramatic presendabions. Buy at keast, Hoaoghe ihie exam-
e ol alk the hunting and mining, the cowbhovs and the callle and the gold,
vt 2att grapp eanily whal the arpument 15 and how 11 makes sense oi the
cvolution and branching of propaety enlillements. The wndeelyeg acgn-
il s coruch strtggthemed ehetarueally whon i emeres o these et inely
immaginable narratives, narratives that take placo in physical setlingg with
tangikle objechs in them, In f20l, a5 1 also pointed sut in the earlier essay
"Property and Stocybelling,” the naccative forms of the scarciby story
make ling argument almest ton persuasve, dune the namative versions
gloms weree some ool amalytic probbemns in the argumen.

The scarcity story has Laken tremetudous chetoricdl sastendowor from ns
numerous dramatizations, and, mot uneapectedly, other intellectual per-
spectives on property have started 1o minic its dramatic narrative stylbs.
Thoupgh they are aot widespréad, there are clearly some cffurts b caleh
up, particulary in what are now being called the "oulsides ' nareatives of
law—peaperty tales as todd by minositees, indigerows peoples, women,
and sihers whose experiences with standard proporty Bee hes ot neces-
uari [y been entirely checry, to put it mildly.™ Larceny, by force or deceit, is
the dopnating b in meaty of these “owrsider* namatives of property.
When such sionies ape dobd abaut the eorgunters of diitering culbures, and
aboul those who gain and these whe bese in such encownbers, they ser par-
Hrulady puwertul challenges v the sometimes aggravating smugness of
the scarcity story. These storles spin out a quite divecgent evolutionary
drama underlying the experience af Mative Americans or olher indige-
s penples, bor whons thee introduction of Wostern property regimes has
often meanil not wealth-enhancng sndividual eori et but thus [oss
an enbirg wiiy af i

Larceny sioried seem bo be e rzing io other parts of thee “ou bsider™ Lit-
evature as well and again very uscfully illuminate some aspects of prop-
ety pegimes. Cared Karlsan, an histonian of Areican witchoraft, has wsesd
mamraticn viry bllingly 0a 2 feminist theme oo property. In her 1984 book,
The D2l in e EJ'I.Ep:' ﬂ_lfﬂ e, shi il e stoqies of a mumber of colonial
Mew England "wilches,” and in sa dunny she illumsinates hoaw Hybtly e
H-E\I{'ﬂﬂhﬁlh-:enluf}l wektberafl 1aks oevobved abomt propechy disputc‘s,
particularly when substantial amounts of propesiy eoto omntrolled by
SO COfTven ol 1y “improper” porsine. The pical improper porson wias
an alder wormn whe by accident or abematinn oonteolled, say. a fant, and
wehin did soall by hivself becagsar the msual hushand oo son oF otber male
Fromector was dead or far away And in e bypical Lale, she was seli-as-
sured enough not fo back down whet shi gt i bo o despute with 2 neigh-
boring Farmer but when by chapse the neighbors neiler took, sick, it was
clear taall that this stif{-noc ked seoman st by e b bl the amimal. [f
She weas lucky, she was “properly " pauperized by the end of her cocouater
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wiith wilchera Bt law; 05 she was unlucky, of course, esecution was the last
paye i1 her personal story™ in the accurmulation of these many tales,
where uppity women's propeery dispaies sl anbo accusations of witch-
craf, Karlsen paints a larger picture of a world of gendered hierarchy.

Marmatives |ike thass jnvalve soting property too; wicdesd they enlist
Ebar wisual Imapamation datell a stary abouad propenity generally. Thay alrat
mak.ag (he awdience enderstand property relationships—and the sociel
relationships that undedes hem=—by watching in the miod's eye thae
changrs that corwr an b shape and configuration of cwneeshop and -
irol. Mol all these putsider stories are pessimistsc and dark, because some
invalve a4 hl_"ﬂ]’"‘{"l‘tinﬂ :-wlf-hﬂ]p AN .'-.t-rlni.ngl_l,' s bare taklay Fu.-t‘:l],.ﬂﬁ,“
Ak of ccourse gome are pessinistic and dark, and that 100 is 3 part of seeing
propecty pelavions at they evole over time.

Indeed, the scareity stosry ibself has g woll kngwn possirmistic version I
whuch the play mever gots bevond Act 3, where conflicls break oul e
searoe resaurces. In this version, Act 3 eeds the plav and the conflicts pe
an ared om, ek resolving B rmsebves ioko ba ppy property. The nanwe of
this. dramalic products, of course, is The Tragedy of e Commons,* zet
mretaphorically among grarices and livestock im o common field- This play
wa, bike any gotd production, has graerated tremepdaus conbrovemsy --
eapsially ot enyironmental circles, stnce it zeems so easily 1 lead to the
larger conelusion that only an autheritarian cegime can salvage the com-
mom resounoes qul:ﬂf-]"lip Farth™ That ps o wakter |1|:|-‘|'|!|-' cegtie st |_'|:,-'
SOME et ol Tibariars, who have generated sorme xbories ol their own
aboul the successful ey olntion of cammaon property TORImes amang pee
HOMAE Wi I.::,:I”l‘f"i".'-l?']}l' wse and nanapse eesrorees such as ITTIL AL By S
terns, pastares, ard woodlot-=cven though these amingements Tely o
thee secpoingly frael meeds of fearonableneas and brpst™ Indeed, B e
i thes book, “The Comedy of the Commons™ amd “Enecgy and Efficien-
Cy,” are A mcalust comirsgtoay bes bha b Bikeratu re of qmcton progecty insti-
iutinons. But this scholarly enterprise in soane measare 1akes ks stact from
the particulanly vivid story of the fragedy of the commons, which crystal-
lized vhe probbepg of gomowen porprecty In g way thay made scholam pay
attermion, f vnly to argue against it™

Theye are of Cowrge ngrd the L'n:l'l[}- dramabizatinns of g evalirbuion of
propery regimes; Mars had bis own droma about the unfidding of “tour
Ruois propwerdy’ oved o amd 45 patertesl foture iransforsaation. 1 meed
hardiy be pointed cut Lhat there ate vigorous persiasive efforts in all
Whigse cEramatiranons—aler quite constnusly w0, e he persuasiye-
ress 1 mon of any Eeeen prapetty oarcabve bas impustapt impheations
Tor pohiticai action. Indeed, if soeing is betieving, tivese dramas ane ainsed
A scving, the sohile institotion of poogerty 0 sharoly dilleqent perspec-
nves; and Dwlicing, an Phis inxEamon, nuy not be far removed Trom acting:
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Lerimg Mivsory Property

The preredimy discussion swppested thar sight i property 12 not o time-
less amd static aftet Al both because parficular properhes wive visual o
mingders of pasi cvents stwl becanse arguments abaal Bhe instibubon of
progery ane often embedded in veivally rich sarrations of transhorma-
tion. This presgmn sectlen will go an e suggest that the veneal aspects of
proporty not onty serve b persuade and argue bt that people ave widely
aweare that they din just thal. Al this will appiar in the cartesl of yot an-
Dbt way al soving property —Lhat 55, seedng peoperty when the official
law of praperty would dery that there is anylhing even like paupery,

People sometimes act ag if they weze azsenting and achnowbedging
progeecty claims, oven though it is quite well knawn that these claims re-
ally have rur begal status anall This is what 1 call Seeioy illusory properby
wr what ooe might call “un-real esdate.” There are various places when
ane could begin o vaplain the noHon of illusery propery, but | will stact
with an early guma, [apc [acobs. Her justly famous yyhe boak, The Diearh
anad Life uf Doreul Amterivast Cibies, wory bellingly describvd howe the physical
and visual teatures of an ucban arca may lend the senge of secutaty and
<ot that is normally associaied with propedty, One of her well-knowy
phrases was the “cycs on the steeel': thit refecred b the numerous
rrushod siopekiepers, the “public characters,” and the oilier pisidents in
city meaghbothoods who keep thes stoeet upder a certain benevolent sus-
veillance—particularly in the neighborhoods where accidental contacts
bring the residents tagedwr in casual, multilayered brapeackions.® In sevs
etal chupters, Jagobs discussed the actual physical characteristics it pro-
mobe such teansactions—sahort Blockd, densely packed and mived uses,
otd buildings =canered in sith the rew.

The gist ol Jacobs' argument was that contigurations libe these give the
residents a sonse thal the streats are “thea ™ siroets, CHficially speaking. of
course, Ihe sirtets dre pwned By the pubbic at Jange, bot the Yepas on the
shTeed ™ act as propivtors f this wn-meal widtate, and the presence of the
“eyes,” taken together with the phiysscal cha racterstics ol places, et other
cevidenls feal 1hal they ico own the ncighborhoud, if enly i some nfor-
real aow] nunlegat sense.

Chcar Mewman, among others. pickd up on Jacobs” ideas aad exirapo.
lated sowoe-wf themn 1 his owen Dok, efemible Sproe (1wno) Mewman was
interested in the way thal architstucal fealunes might relabe b crirwe pre-
vention and espcally the ways in wiih the appearance of “delemded
Apacc” might diter erime. With that goal in nund, ke comprared e archi-
lechare: {and crime rates) o ben public housing prejeers, soe a high-rise
project, i other a wt ol garden apansmenes The latter had the physical
features of Low heighi, semifprivate doarways and entranoes, marked side
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waik configurdtams, and distinct yard spaces; all o these appa rently gave
teruimis a wepcie of proprigtorship abowt the aneas sorrounding theie apar-
metnils. Crabsiders as well understessd theso features b mean that a givea
arca was under a kind of imagined proprictary conirol. By onttrasd,
Péetwraty atgued that the high-rise progect s lacger building sizes, expan-
sive surpounding dawns, sl more open and impersonal configuraticns
madis many spaces Inok as if they wene unewsied and wndefended “com-
muns,” with the standard fragic outcome—anyihing goes, and the siren-
st parny rules ™

Mo’y wewk siressed the element uf exelicior i lusory property
Gufa spaces in public bowsing are those that give off the impeestion of
somme “pwner’s” abiliy o exclude intetlopeny; an the other hand, o
Mewman's analysis, where things havy the look of the unowned commnns
and wher: the physical featwres die mit lead ope even b imagane & beti-
Nious pxclusive private propery.—ther Tecks veolence and danger One
can hardly help but hear some eightoenth-centary ochoes i 1l this.
Rlackstona oo regarded e atrlity 1o eaoclude asa st wondrous aspect
of property, while Bentharm deserebod the absence of exclusion -wang the
example of i preat uneaclisive “commeons” of America—as murky, mi-
asmir, and dangerous **

Hut & tather different aspecl of iMustry property cmerdes B e
weork of William H. Whyte, who stoesses Ihe more positive aspects of pub-
lichess of comenon wsage. His eauberant Soced Life of Smadl Lirdvn Spaces
details 1he kinds of physwal gonbygucations that invite oy peaplhe te
“make ihemselves ut home™ in public plues—gitnng sprces, water foun-
tains, foodd vending carts, zocesmbility to the street, and so on ™ Clearly
none of these featurry transters official tithe to the wsers, yet their physical
appearance <an, [of peapbe imagine a cerlan phastom property and feel
thamselve: “enfitled” to claim “their” spastd, however lempornirily.
amidat grear croweds of athers who are egually comlortable in sdjacent
spaces ol theel o,

1n the cealm of llusory propery, Whyke's mterests lic al Ve borderline
of the exclusive and the shared. [ seems quite ctear to ¥White that the mos
erficing public spaces denve their allure in Lnrge easure fnom thesr com-
Bimation of prodection ared partigipaticn; e aotes, o exanple, the way
propli seat thentiglves outdnors just at ibe adges of the most hiavly brav-
¢lled fontwvays and soch oul the st perchies fren which 1o see the crowd
of passetshy™

M eatlicr wEiter in this voin was ¥evin fynch, whose inberest o the
“degibabity ” of spave wds mwetitsoned o the beginming of this casay Lynch
fooou sedd even more than Whyte un the shansd aspects af Wlasory: propeerky.
He tue was looking for physical featutes that let people foi] “at horme, ™
bt e quibe clerly memazt b Rowe™ walh the rest ol the public who shane
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Hhueer spaaws in The femepe of the Cily, Lyncl was izderestod in a very saimple
sut of phenomeni! what dir peorle speah of when {hey describe a normal
mip, such a3 pping t0 work?™ Whi Banares shand out o make the sog
Ferrlimgs " legible,” and, pechaps most imporiant, what belps pecply not
be feel lost? The respondents’ answens led Lymch to generalize about the
kinds of wisible featuns—|andmarks, “edges,” “nisdes " sl so Toth—
that let peniple know wheee Husy are and fhat by catension give them a
setiae b mastery and control in the larger landscapem in which they find
themsalves ™

Irtcoistingly erongh, several aspects of illusory property have seorbosd
their way to forpal recoghiton i the "real” begal world of propeniy law
and find wse cegulativn—perhaps llustrating the way that popular ue-
derstsodingn amd fotrnal property Law are In continuous dealog. A frer the
foronal Jaw (in the guise of utban wenewa |} ignared and Nattered the kind
af fine-grained howsing construction that might have been visbly “defen
sibde.” modern public hausing satutes seem to be in the process of dong
an abeui-face and In & muked way peder bo Mewinan's ideas of defensible
tpace in pibhe housing dewign ™ Much more cvertly, after a geoeration of
utban land regulalion eroouraged the construction of tall, foebidding
buildings tocated in shadowy, windswept plazas, Mew York City changed
its mind and now putls Whybe's bubblingly sociable places an the center nf
its oper space zorrg law ™ And Apally, dter lax and development Laws
leng ercouraged the destruction of older buildings, the muodem histeng
preservation statutes now speab, scheang lwobs and Lynch, of the inypor-
ftare &f older stoschured in sécuring a sense of “orisntition for the it
zenrp.

In & way, the legal imprinatur on “orentation” HHTIENi 2t 3 Comoep-
ten of praperty Jying saomew here boterern individual privale propenty oo
the pne hand and the ragic commaons oo the athee. Even theugh Lyoch
wad witeresbed in large, officially public spaces, suich a5 ity pos, somme
of his idead are quite similar to MNewman's. Like Mewman, Lynch nolas the
farring and frightening psvehobogical aspects of dsoseniation and the
vulrerability that one fecls in featureless surroundings, The relatively un-
radthed and blank public space, though it efficially does belopy ko the
public, is imagined to elong tw o one al all. Lynch conirasts those imag-
mrngs with the sense of securdy, harmany, and intensity uwfespecionce that
fﬂl‘; Imlf;!'mpa ny crvannenents that ace “net only amiliae but distinctive as
well.70

[ tke scholapship o common property, some theonses draw a distioe
Hon betwem “opelt Jooess” amd Couentton propetty reginus’; the Lalker
ary pwned, evima hough they oo owmed in commeon. Lyench and others
unplicatly suggest that this disdinction les in the vooal imagimation, ton.
Eyteche ibustrales howw certain visibale physical configueatiors lemd a sonse
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ol secvrity and mastery uy cunmon spaces; s g o semge of delorgrag as
wedl a5 awrtinng, 2o as such this insaglwed property is both public and
paricipatary—but i is nat percelved s an urdwndl wasteland, open o
the Rrst e whecan grab it

lev o way, of course. the sense of property that Lynch describes is not
mersly the illusion of property, bécangr many of these areas—like
atreets—actually do belong tos the public in a guite official way. What iz ine
lepatatyg abaut [yheh's work, hiodvisver, i that it suggests that e o fi-
cally revognized public properly strikes W apzpautuet as Upwned,”
while sorme does not: trat is, U Sone cases the offcial “story™ searns ba-
lievable but in some cass 1igd.

From thw perspective of properly as 0 persuasive enlerprise, perlhiaps
thir most inleresting aspoct af this peecepisan of ownersbirr 1 that mem-
bers af Hwe publie kot thatl viswal characieriznes may b part of ar rg.
menl—and semebmes they may not agree. The public, for cxample, can
tecme guibe irked alout the privole “apprapriateon™ of public spaces
through visual signats. This can bead b same inberesting conllicks over
“awnership * Take graffiti: somne graffit arfists ne doulbt vengider them-
seluim an the just appespriators of the spaces for their grandicse murabs.
theugh some no doubt revel in 4 sense of furtive theit: in any event, they
uwe U Janguage of property in descmibing the places for thedir work. But
50 dor obyecfing members of the public, and that i what the argument i
abynuil. quite axide from 1he artistic merits of the weock, =9

A particularly anteresting battle erupbed in Mew York City w 1gé,
when the arnst Richard Serra installed a combroneraal soulphure entitled
Tilied Arc o the Federal Tlaza at Foley Squane. The Arc waza 13-{ogt-tall,
L 2o-Foost-Yong rasted steel wall, and the contmoneriy swirled most areund
its doabian steaighl ecross a Favartte cptdoar lanch area, whach, a6 one -
prorter puk el the scul prure "basect|ed] - likre thir buasiess end ol a gianl
cleaver. S Cutraged affice workers duhbed the seulphore “the Berlin
Wall,” and the ensuing public uproar ultimately led to its removal in 198y,
In the meantime. both sldes explicitly used the language of propesiy’™
Chaike aside from aesthedic and exprressive insues, the controversy did suyg-
gest spne points shoul a public sense of propery: Grst, aftwaorka, Like
pther yiswal fratures, can have very vk the quality of assertons of pro-
prictary claima, any, second, in public spaces Those glaims may be don-
tesbed hot Iy and met by counterclamms, inchuding visual eenes. The viswa ly
aggressve Are, for example, very quickly soquiced some praffii. Lhis
eyerws hack agan e the 'pt'uﬂl thal wisibile PJ.'U-FH.'H}' ckaims aoe o wary af

talkamg 10 other peoaple—and abiough people may sometimed be per-
suached, ey sormelmmes may alsa quibe conscinsly argue back.

Perhaps this is the plagoe o relon 4o those critiques of vision that
seeed 0 applicable 1o property: 1hat vision s both ebjectifying agd -
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serifive 10 change owver wme. Property, dependeat as il rsoon vlsiom,
shvmld supposedly shane (hese ravher anattractive chatactoristics. But
whatevet may be thy character of vision i sowentific investigation, te vi-
suil aspects of praporty aze pat vhat way. Visual markings a7e soxial stape
ments, clten copsiiissly so, and they are subject to inborpreka oM, Mmisin-
herpocbation, and Rariogws Gk be =

Bt if visual macki;gs an: statements,” (lwy may give rise o differeni
stories among d iffereny awdivaces. just as texts genecally may acquire a
evrtani e of theie own amd smay sodnetimes vcape the conral af (w beat-
giver a5 well ay wome prefermod “audience. " Fictaric pretemanom (e, for
example, has a place fir what amount 19 accidental land racke—t e
rather unhenyiv amd dasyncratic strectarcs, like e shellshaped Shall
g5 stavion in Winston-Salem, Monh Caroling,"™ or the Binhplace gl Al
Capone in Chicage'F —ihal have wilty-sully becarme the loo for stories,
controversies, and remembe red vopetiencos, fop better or worse, of pecple
wha hawe scen et over Bmd and sehog have wowven their own symbalic
nerworks ancind 1he vaable ohleeia. Even the purpogshully twmeacializing
ioaows, the monurments to this event and that, iy acquize quite differsnt
ard sometimes jarting meanings undet the reinterpreting gare of raw ae-
dirnois ™

Sewing propery, then, like heaning adale, depends pn imagination; and
the role of itaginaticn in kharn means thal the intcrpretation of visible
thlngs w quibs npenrhded—indoed, imagination opens 2 mle for cllore,
R ability, persuasion in ihe widersiandings of things seen. But the more
one “sos” propecty through a leas of meaning and culture, of course, the
grisater the chance that people’s visual statermnents can falk straighi pase
el pher, particularly when ore saees the property of unkeown otkers.
That is the subject of ene st ecample, inwhick | refuen with the teador 10
Haw iy,

Conclusion: Seeing the Propeny of Strangers

The first European exploress 1w reach Hawaii e with Capiain [ames
Coak in rprd, duning Ceak's griat mappangs of the Taoh. Cook and his
micn siw 3 groat deal whim they looked at Hawail, Thas way not just a
Blank landscape bt 2 place with huts, wingles, isnpations works, culliva-
tion, aquaculture ishponds Al acraved within more or Tess aahyrsf tpo
graphically bownded areas vonming (rom the mountains e the <as In
short, Vhey saw gecit o mbsees of vesible featines and smipeLveInents that
wecabd suggest “duninion” under the Eeglish comeman 1zw of propeety.

Cowtke, and <lightly Eveer the carly European and Amemcan seitlers, did
in fact treat all these things as propirty, aod indeed the propeety af the
kings and thicfy, or ¢lf i—that is. they thought thal the Hawaiian land-

S Property {5

Srape was ender the dnminion o these nate arsiocrats. Theae s -
teresling contcast here to the settlers” ctions o Merh Azeerica and espe-
really Australia, actioms (har aee descnbed briefly in the fiisl essay of 1hs
bomik. In dhese places, many Eurepean seilors sim)dy o id mom s anyihing
at all thet sigeu Aed S igenous entitlenent, except insolar as they them-
selves mught clain Kile through some purported “pucchase™ of Javd Erom
ihw arjginal inhabirants, oo withaet soch prrported clattis, Eunepscan
settlers moved inlo Modh American and Avsiraliae lands, and many jos-
tifed their moves by what they wtid was the ermptiteess of the land. Their
anwier oy chatyge of respass was thal thic Tamd bad not Telenged
anyamp; ihe natives had doene nothing b sigmify e propreelany ofainn
ace rd ing b what was straighi-facsdly called ©thw law of natune.”'' The
chiel pxyeptions in Nt Amerdca weee the agricoliveal plor of the B
tivee Ammerican women, wheeh did indesd signdy property be Europeans,
bocause therr cultivateon visiely marked the land o oan enteqpeose Bamidian
ta Eurppean comeeprions of progesty.’

In Haverpil things weerr rather diflecent. European and Amsenican setbers
moyed inta the islands, 100, ban they recognired indigempus owneeship,
thurking that the lslands and their peographic regicns and ~ubeagimng be-
langed to the kings ard chicfs in a sort of feuedal tenmre. Cheer the firsy feer
decales o the minckeonth contary, e seltiers direcbed inceeasang Ao
loward getiing these kings and chicls fo make the land alwenable O eea-
won was (hat they themsevies warded ek Langd and cnjoy 1he seonrity of
Property o eTohip itetcad of the unceriaingy of o 810103 that conld mue
ar ess be desenbed in Western hegrms a5 tewangy at well But annther sea.
fun was that sonwe of the Westerners, parteonbicly the miissicaaries.
thuaght that property wouldd b good Bor the dwuadling and dispinited
Hawrijan commiom people and wiold, a» in the classical story, tum the
Hawaiians inte thrilly, indusirings, and prospesous wermn Y

The Westermers succeeded in these persuasive ¢ffoety, though not with-
ud the aid of meal and threaterned fypee, and oooe Hawaiian lad bezame
bepally alivnalile in e mid-mineteenth century, non Flawaiuns Bagght 1
areat deal of it 17 Arnd so,vm Howrain, fhe aneover o amy chaege af trespass
way ot “robwdy wwpead 1,7 35 iEoften was e feonb America or Asiraln.
It way rather, " They seld bions ™

The story wenl pm, Boweever, What Weedern scettlers did mof s in
Hawaii, w3t Teast dud g sew wery clearly, was sormngthing wery satular wn
whil they hag nel sven earier e Borth Antereca. To the sendlers. the na-
ive Hawanan's comernen gathening righis  inonweasticosdy mpastant to
promany Hawansos jor feodsiuifs, esdiles, building materials, fusel, ma-
rine prrosducts, and 5o cn—were more or bess invisinbe, as weere e oeder
stardings of land as part nf & reciprocal st 1elation befwesn nakive mo-
Biluly amt oonnmom F—rﬂplf."' The Weshemm spetthers wiTe ||'l'il'|h1l‘",5 nt thetr
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owr land prachees when theyr locked al the istandy, and what they did
s, again similatly bo what they saw in Nneth America. were the nahve
Hawaiians” cultivaied patches of laru plants. Ao s anong the [ lawai-
ian commonfolk, the imboductun of Western law Ireated a3 properey
chigfly the Hawanamy’ apriouliural pluts; whereds the Haseaiians” own wn-
dirtanding, of their enttiemenis cetended out to the varied vegeration
and wnanal andd macine lile throwghout the areas in which they lived, in-
ctuding a certain patriarchat refationship 1o the governing figures who
alsa lived there. Need|ess to say, the putoders’ land prehases and clisae
Inga, parficalarly for intensive sogar cane gultivation, very much dis-
rupted the eariws gathering rights ond frust velationships of the indipge-
nos pecple, bacause b the Tew settlers, these wore nod vights at al] "

Swch ulture-contlict stockss, upsetting as they are, must reinforee The
point thal seevnyg property is an act of imagination—and seeing properiy
a5 refhicts wome of twe Luliural Benkatwne on imamnation Difiereat
pevples see the sigrea s of the surroundings through very ditferent imagi-
native benses, and they put these signals 1ogether im diffeoent prypecty
stofed. they perswade themselves thal the things they sea can yiekd the sc-
curity of entidement, whatever thal may entail, and then tHhy act o the
vigibile signals ax if the signified cntitlements wene permanent, solid, nb-
pctive. And ie some degroe they are—s0 long as evetyone, or mest Every-
cne, is perseaded.

FPersuasion, of cowrse, is what makes property Avdi|akle tr ackion: ceen
e the classical wlilitaciam stocy, the perwasion of securinyg allows one bo in-
vedt in one's praperhy safe in the espectation of feaping the rewards.
borcover, 2 persuasion that property arrangamenits gene eally ame ust andd
uneful—and that they are so perceived by ather.—may well influence
one’s dension to refeain from rurning off with tee progerty of others, and
Irad gne to try to prevent (fher Bomy stch transgressions. Ba Fimally. 4
persuasion of ifjwstice or relavive disutility hwes behind the efforts to alter
particular property arcangements o sven whele property régimes, and
Petsudiuinin some cnses sSUppoerls what :a deseribed a5 a “justified” vse of
lorce ko tumm imaginings inke yuite different legal @rilleruaes.

These it events are necessarily infomquent necurrances in any given
progemy regime. Property reginws canoal bear vory many of wery fri-
quent uses of lowve; farce and vicleace are the nemwsis of propery. and
thasir ITequenit use is & Signal that 3 peaperty regime is faltering. ™ What s
much tore mmpodant o any property megime, and w the material and
péychaligical secunity st mav bring, o widisspread and peaceable consen-
s, 2ven wWhere thak fon wmsus l:ha,nges. orer |ime,

[n property, vision and viswal metapher ome essential modes of periua-
sion in the ways that human beings think vhey canoand should imeraot
with their envirooment. Yision medistes bebwiven whal is given by the

S Prapeerie Juk

-_:“;n.:nund:nﬁs ant wlsg) e vivwsrs think Hhal l'thr' arrd gthers can da, 2i-
ther to accoamodate tn their surmoundings of weshapse therh anew.

There §5 an old adage, told of plain peaple and plain things whal you
se 15 what yiwa gooed . Teopoecly Secms plain sn this waay too: what pou soe is
whut you get. But fhngs ace more cumplicaled than that With propeny,
the pature of “lhings” inigons their owen Juite fascinaing consérdiees. Yot
even with those, 3okl you ser in property » whal youo and othets hove
1alked vouralves inio aboul those “things™; and given some imaginatimn.
you may always talk pourselves inby seeing something else—with ol the
rfferts on underiianding znd action that a e “eoviskoning” may bring.

And that iz why, with st & bit ol exaygeration, [egubd have named this
bouk Properdy 19 Persicagron.
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