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Right from its initial jurisprudence, the Inter American Court of Human Rights (I/A Court H.R.) 

has established States’ responsibility to cease and repair the damage caused by their human 

rights violations, as part of their duty to guarantee rights.1 The Inter-American Human Rights 

System has also adopted the concept of “transformative reparations,” understanding these to be 

the mechanisms necessary to restore the victim to the situation they were in prior to their rights 

being affected; or if this is not possible, to reduce the damage that was caused.2  

 

In accordance with the Draft Articles on Responsibility of States for Internationally Wrongful 

Acts,3 when States break an international norm, they must adopt reparations. These reparations 

should be comprehensive, given that they aim to compensate for both material and moral 

damages. With this as the theoretical basis, the “Principles and basic guidelines on the rights of 

the victims of violations to lodge an appeal and obtain reparations4 set out in international human 

rights legislation and with regards to grave violations of international humanitarian law”, suggest 

                                                        
1 I/A Court H.R. Case 19 Tradesmen v. Colombia. Merits, Reparations and Costs. Judgement 5th July 2004, 
paragraph. 220 and Case García Lucero and others v. Chile. Preliminary Objection, Merits and Reparations. 
Judgement 28th August 2013, paragraph 183. 
2 ACOSTA, Juana. and Diana BRAVO. 2008. “El cumplimiento de los fines de reparación integral de las medidas 
ordenadas por la Corte Interamericana de Derechos Humanos: énfasis en la experiencia colombiana”. International 
Law. Bogotá, no. 13, pp- 323-326. I/A Court H.R.. Case Chocrón Chocrón v. Venezuela. Preliminary Exception, 
merits and reparations, 1st July 2011, paragraph 145. 
3 Adopted by the ILC in its 53rd period of sessions (A/56/10) and annexed by the GA in its Resolution 56/83 from 
12th December 2001. 
4 Adopted by Resolution 60/147 approved by the United Nations General Assembly on the 16th December 2005, 
paragraph IX. Available in Spanish at: http://www2.ohchr.org/spanish/law/reparaciones.htm 

http://www.bjdh.org.mx/interamericano/busqueda
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that reparations should include restitution, compensation, rehabilitation, satisfaction and 

guarantees for non-repetition. 

 

Parallel to this, different episodes of political violence that have occurred in Latin America have 

obliged States to develop national reparations policies, using an administrative qualification to 

determine who the victims are. However, it is necessary to point out that the parameters set 

(orientated around the context of particular and contentious international cases) often cannot be 

applied in the same way to national situations where, for reasons other than a vocation for 

impunity, States have decided to establish reparations programs that differ from those that have 

been judicially determined. Using the logic of restitution, these reparations contemplate identity, 

property, health, education and economic reparations, among others. The Peruvian case is a good 

example of this, where, after a 20 year period of violence, the State adopted a framework for 

reparations. These measures are established within legislative frameworks that apply to all those 

who are considered “victims” in accordance with the criteria established in said legislation.  

 

The reparations set out in these programs are often superimposed by those that the I/A Court 

H.R. establishes in its judgments. This overlap has consequences for the equal treatment of those 

affected by the internal armed conflict and demonstrates the tension between the sanctioning 

logic of International Human Rights Law and Transitional Justice. 

 

The I/A Court H.R. is starting to realize this. In the Garcia Lucero v. Chile case, the Court stated 

that administrative reparations are compatible with the American Human Rights Convention 

providing they do not prevent the victims from gaining access to the jurisdictional arena to claim 
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reparations, and decided not to grant complementary reparations to the victims that had already 

received reparations from the national program.5 Along these lines, in its sentence for the Afro-

descendant communities displaced from the Cacarica River Basin (Operation Genesis) v. 

Colombia case, the court stated that the amount of compensation being provided for the victims 

by the State through its national legislation, should be considered when determining reparations. 

It stated that: 

 

(…) In scenarios of transitional justice in which States must assume their obligations to 
make reparation on a massive scale to numerous victims, which significantly exceeds the 
capacities and possibilities of the domestic courts, administrative programs of reparation 
constitute one of the legitimate ways of satisfying the right to reparation. In these 
circumstances, such measures of reparation must be understood in conjunction with other 
measures of truth and justice, provided that they meet a series of related requirements, 
including their legitimacy – especially, based on the consultation with and participation 
of the victims; their adoption in good faith; the degree of social inclusion they allow; the 
reasonableness and proportionality of the pecuniary measures; the type of reasons given 
to provide reparations by family group and not individually; the distribution criteria 
among members of a family (succession order or percentages); parameters for a fair 
distribution that take into account the position of the women among the members of the 
family or other differentiated aspects, such as whether the land and other means of 
production are owned collectively. 6 

 

As a consequence of this, despite the parties pointing out that the amount of compensation 

provided by national legislation was low, given the principle of complementarity that regulates 

its competence, the Court abstained from ordering economic reparations in this case. 

 

These rulings, that complement the competency given to the I/A Court H.R. in the Gomes Lund 

v. Brazil case to revise the administrative reparations programs using the criteria of objectivity, 

                                                        
5 I/A Court H. R., Case of García Lucero et al. v. Chile. Preliminary Objection, Merits and Reparations. Judgment of 
August 28, 2013, paragraph. 213. 
6 I/A Court H. R., Case of the Afro-descendant communities displaced from the Cacarica River Basin (Operation 
Genesis) v. Colombia. Preliminary Objections, Merits, Reparations and Costs. Judgment of November 20, 2013, 
paragraph. 470. 
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reasonableness and effectiveness, 7 seem to be marking a change in Inter-American 

jurisprudence.8 The tendency seems to suggest that the I/A Court H.R. cannot ignore national 

reparations (provided by administrative programs) and therefore, its decisions are tending 

towards two levels of complementarity i) determining if the program fulfils the criteria 

mentioned and, if it does, ii) refrain from giving reparations. 

 

The context in which the above judgments were given cannot be ignored. Firstly, they refer to 

post-conflict (Guatemala) and post-dictatorship (Chile and Brazil) situations. Secondly, they 

refer to economic reparations programs. Taking all of this into consideration, two questions arise 

for the Peruvian case: could the I/A Court H.R. apply this same reasoning when deciding the 

compensation they order the Peruvian State to pay? And, is it possible to apply the criteria of 

complementarity to non-monetary reparations programs too? 

 

Recently, the I/A Court H.R. had the opportunity to decide on exactly this in the Tarazona 

Arrieta case.9 The victim of the case was also registered as a victim in the national reparations 

program and, due to the nature of the case (death as a consequence of the abuse of force by 

police authorities), was eligible for an economic reparation. However, when determining the 

reparations to order, the I/A Court H.R. did not take the reparations program that has existed in 

Peru since 2005 into consideration.  

 

                                                        
7 I/A Court H.R., Case of Gomes Lund et al. ("Guerrilha do Araguaia") v. Brazil. Preliminary Objections, Merits, 
Reparations, and Costs. Judgment of November 24, 2010, paragraph. 246. 
8 Previously, the I/A Court H.R. had rejected the consideration of internal reparations measures in its judgements, 
for example in the Chitay Nech el al v. Guatemala case.  
9 I/A Court H. R., Case of Tarazona Arrieta et al. v. Peru. Preliminary Objection, Merits, Reparations and Costs. 
Judgment of October 15, 2014. 
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The application of these criteria has further reaching impact than on the State and its budget. The 

reparations that the I/A Court H.R. orders, along with their supervision, are causing exclusion 

and inequality among victims In Peru. This is partly due to defects in internal legislation, partly 

because of the way that the I/A Court H.R. applies an international model to Peru and partly due 

to the State’s lack of opportune response in its own defense. This article aims to explore this 

impact. 

 

1. The Peruvian context: the legislative framework for reparations and their role before the 
I/A Court H.R. 
 

After 20 years of internal armed conflict,10 the Truth and Reconciliation Commission (Comisión 

de la Verdad y Reconciliación in Spanish - TRC) presented its Final Report. This report, detailed 

the principal aspects of the violent process the country lived through and concluded that there 

were more than 69,280 victims, and established a series of recommendations for reconciliation. 

Amongst these recommendations, the TRC highlighted the need to adopt a Comprehensive 

Reparations Plan.11 Without wishing to get ahead of ourselves, as some of these points will be 

detailed further on, it is important to highlight that the TRC recommended a reparations plan that 

considered a number of different types of reparations: symbolic, health, education, restoring 

citizens rights, individual economic and collective. 

 

                                                        
10 On the violence Peru experienced, see the Truth and Reconciliation Commission’s Final Report. PERÚ. 
COMISIÓN DE LA VERDAD Y LA RECONCILIACIÓN (CVR). Informe final, tomo I, sección primera, capítulo 
cuarto. CVR. 2003. Available at 
http://www.cverdad.org.pe/ifinal/pdf/TOMO%20I/Primera%20Parte%20El%20Proceso-Los%20hechos-
Las%20v%EDctimas/Seccion%20Primera-
Panorama%20General/4.%20LA%20DIMENSION%20JURIDICA%20DE%20LOS%20HECHOS.pdf 
11 PERÚ. COMISIÓN DE LA VERDAD Y LA RECONCILIACIÓN (CVR). Informe final, tomo IX, cuarta parte, 
capítulo 2. Lima. CVR. 2003. Available at http://www.cverdad.org.pe/ifinal/pdf/TOMO%20IX/2.2.%20PIR.pdf 
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In July 2005, during Alejandro Toledo’s government, Law No 28592 was adopted, creating the 

Comprehensive Reparations Plan (CRP).12 This law was regulated a year later under Supreme 

Decree No 015-2006-JUS (CRP Regulation). 13  This legal framework established the same 

categories for reparations set out in the TRC Report (although economic reparations were not 

present in the law, they were incorporated by the CRP Regulation) and added a program to 

promote and facilitate access to housing. 

 

In order to gain access to the reparations programs included in the CRP, citizens should first 

certify their victim status14 and then register themselves on the Unified Register of Victims 

(Registro Único de Víctimas in Spanish - URV).15 The decision regarding who is considered a 

victim (and therefore who requires reparations from the State) is not judicial: it does not matter if 

the person has been a civil party in a penal process, nor if the presumed perpetrator of the 

violation of their rights has been identified. In the CRP, the qualification is administrative and is 

based on three complementary aspects. Firstly, the need for the State to provide compensation to 

a large number of people who cannot necessarily gain access to the justice system to prove that 

they are victims. Secondly, the reparations that the CRP seeks to provide transcend the economic 

aspect of reparation that can be obtained in a jurisdictional body and look to provide 

comprehensive reparations, the majority of which are orientated towards the satisfaction of 

economic, social and cultural rights. Finally, because determining whether or not someone is a 

                                                        
12 Published on the 29th July 2005 
13 Published on the 6th July 2006. 
14 According to Article 3 of the law, victims are considered to be “people or groups of people who have suffered acts 
or omissions that violate Human Rights laws, such as forced disappearances, kidnapping, extrajudicial execution, 
assassination, forced displacement, arbitrary detention, forced recruitment, torture, sexual violation or death, along 
with the families of those killed and disappeared during the period considered in Article 1 of the present Law”, May 
1980- November 2000. 
15 This register is kept by the Reparations Council, entity within the Justice and Human Rights Ministry, that started 
operating in March 2007. 
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victim administratively uses a simpler process in terms of access (a lawyers signature is not 

required) and providing proof (the Reparations Council analyzes the veracity of the proof using 

much less rigid parameters than a penal judge would), which, without doubt, helps ensure 

equality among victims: it would not be fair to only provide reparations to those who have been 

judicially qualified as victims. This last point is fundamental for reparations processes, according 

to the Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-

recurrence, Pablo de Greiff:  

 

For measures that are intended to respond to the legacies of irreparable violations to 
“succeed”, at the least, reasons must be given to understand these measures not merely in 
terms of expediency, but as efforts to achieve justice, notwithstanding their limitations. 
(…). Regarding the reaction of victims, in particular, to transitional justice programs, 
there are two distinct concerns: one is that they may consider the programs insufficient on 
many dimensions (e.g., not enough prosecutions, personnel vetted out of certain 
institutions or reparation benefits). A different concern is that they may consider the 
programs not just insufficient but unfair or unjust, in the fundamental sense of not 
counting as justice initiatives to begin with.16 

 

The Peruvian system, that qualifies the victim administratively, does not aim to annul or 

minimize the importance of either judicial investigation or determining victims by identifying 

laws broken. It is based on a premise that is confirmed in practice: it is highly probable that a 

search for judicial truth means that a high number of people do not qualify as victims, due to the 

difficulties involved in reconstructing the evidence 20 years later. If we add to this the slowness 

and inefficiency of the Peruvian Judicial Power (which is not an excuse for delays, but cannot be 

ignored), we can conclude that there is a need for a more rapid response, requiring less judicial 

rigor, for thousands of people. As the Rapporteur affirms, the diverse measures adopted by States 

for addressing a transitional justice process should present “external consistency.” They should 
                                                        
16 Report of the Special Rapporteur on the promotion of truth, justice, reparation and guarantees of non-recurrence, 
Pablo de Greiff, Pablo de Greiff. A/HRC/21/46, 2012, paragraph 26. 
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not be either thought of, or applied as individual measures, but form part of one comprehensive 

policy.17 Using this logic of integration, the CRP decided not to include a “judicial reparation” 

component, leaving the processes in the Judicial Power to run their course. The formula for a 

successful transition could be considered to be full truth, full justice (in as much as this is 

possible within the Judicial Power) and reparations that are restricted (without doubt due to 

budgetary matters) but equitable (available for all the victims considered in the URV). In the 

interest of this equality, Article 44 of the CRP Regulation establishes that the assignation of 

economic reparation considers a person to be compensated or excluded if they have received any 

prior monetary benefit as a reparation from the State for any of the following reasons: a) the 

application of existing legal legislation, b) in accordance with friendly settlements with the Inter 

American Commission on Human Rights or c) to comply with sentences dictated by the I/A 

Court H.R.. 

 

The human rights movement (whose history started in the 70s18) activated the Inter-American 

Human Rights System various years before. The petitions they presented were regarding abuses 

committed by State forces in their strategies to confront the violence, in which they did not 

differentiate between those who belonged to subversive groups and those who did not. This, plus 

the lack of trials and sanctions for members of the subversive groups, led to petitions being 

presented before the Inter-American System against the Peruvian State from 1986 onwards, 

particularly cases of forced disappearances.19 

                                                        
17 Idem, paragraph. 27. 
18 YOUNGERS, C. 2003. Violencia política y sociedad civil en el Perú: Historia de la Coordinadora Nacional De 
Derechos Humanos. Lima: Instituto de Estudios Peruanos. 
19 The I/A Court H.R. reported that in 1993 there were 128 cases affecting the lives of 465 alleged victims. It also 
reported that according to the United Nations Working Group on Enforced Disappearances, Peru was the country 
with the highest number of disappearances in 1987, 1988, 1989 and 1990. I/A Court H.R. Report on the human 
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2. International interference in the reparations process 

 

To date, Peru is the most sentenced state in the Inter-American System, with a total of 31 cases 

(that in some cases led to more than one judgement). 24 of these cases are related to the armed 

conflict. 20  Some of these cases (21) were presented to the I/A Court H.R. before the 

implementation of the CRP, but nine judgments were dictated after that. To date, cases are still 

being presented.21 

 

Peruvian cases before the I/A Court H.R. by date of judgment (before or after the CRP) 

Judgments dictated by the I/A Court 
H.R. before the adoption of the CRP 

Judgments dictated by the I/A Court 
H.R. after the adoption of the CRP 

1. Neyra Alegría 
2. Loayza Tamayo 
3. Castillo Páez 
4. Castillo Petruzzi 
5. Cesti Hurtado 
6. Barrios Altos 
7. Cantoral Benavides 
8. Durand and Ugarte 
9. Hermanos Gómez Paquiyauri 
10. De la Cruz Flores 
11. Lori Berenson 
12. Huilca Tecse 

1. Gómez Palomino 
2. García Asto y Ramírez Rojas 
3. Baldeon García 
4. Cantoral Huamaní and García 

Santa Cruz 
5. Anzualdo Castro 
6. Tarazona Arrieta 
7. J 
8. Osorio Rivera y Familiares 
9. Espinoza Gonzales  
 

 
                                                                                                                                                                                   
rights situation in Peru.1993 paragraphs 16 – 17. In 1990 the first demand against Peru was presented before the I/A 
Court H.R.: the Neira Alegría case. 
20 The cases Cayara, Neira Alegría et al, Loayza Tamayo, Castillo Páez, Castillo Petruzzi et al, Cesti Hurtado, 
Durand Ugarte, Cantoral Benavides, Barrios Altos, Hermanos Gómez Paquiyauri, De la Cruz Flores, Lori Berenson 
Mejía, Huilca Tecse, Gómez Palomino, García Asto and Ramírez Rojas, Baldeón García, Miguel Castro Castro 
Prison, La Cantuta, Cantoral Huamaní and García Santa Cruz, Anzualdo Castro, Osorio Rivera and Family, J, 
Tarazona Arrieta et al and Espinoza Gonzales et al. 
21 To date, there are 8 cases against Peru awaiting sentence, out of which 4 are related to the armed conflict: Nicolás 
Cruz Sánchez el al (Chavín de Huántar Operation), Santa Bárbara Community, Rigoberto Tenorio Roca et al, and 
Luis Antonio Galindo Cárdenas and family. 
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In its legal analysis, unlike in the Colombian cases, the I/A Court H.R. has not applied 

International Humanitarian Law.22 Despite that, it has used the TRC’s Final Report to construct 

the factual framework, taking into consideration the post conflict context surrounding the facts in 

the case in question. The I/A Court H.R. has used this report in eleven cases,23 making it the 

most quoted truth commission in the I/A Court H.R. out of all of those that have existed within 

the States included in the system.24  

 

Without doubt, this has meant that the I/A Court H.R. is an important factor in the Peruvian 

transition, both judicially and socially. However, the responses given by the I/A Court H.R. 

regarding this process (which may be correct from a theoretical International Law point of view), 

generate certain practical questions that translate into inequalities within the group that suffered 

the brunt of the violence. Violence that in itself was discriminatory in its origins: as the TRC 

identified, the greatest percentage of deaths and disappearances occurred a) in the districts where 

the poorest twenty percent of the population live, b) in rural areas and c) among people whose 

mother tongue was Quechua.25 

 

                                                        
22 In the I/A Court H.R.’s jurisprudence for Peruvian cases, there is timid reference to International Humanitarian 
Law (but not as an instrument of interpretation) in the Osorio Rivera and family, J and Espinoza Gonzales cases. 
However, much of the I/A Court H.R.’s argumentation depends on the defense that the State employs. Peru has 
never suggested the application of International Humanitarian Law in its defending arguments. 
23 See: Cases De la Cruz Flores, Huilca Tecse, Gómez Palomino, Baldeón García, Miguel Castro Castro Prison, La 
Cantuta, Cantoral Humaní and García Santa Cruz, Anzualdo Castro, Osorio and Family, J, Espinoza Gonzales.  
24 Regarding the use of Truth Commission’s reports in I/A Court H.R. sentences see OLIVERA, Jean Franco. La 
verdad como forma de reparación en la jurisprudencia de la Corte Interamericana de Derechos Humanos y su 
aplicación a la transición peruana. Undergraduate Law Thesis in the Pontificia Universidad Católica del Perú, July 
2014. 
25  PERÚ. COMISIÓN DE LA VERDAD Y LA RECONCILIACIÓN (CVR). Informe final, tomo I, sección 
primera, capítulo 3. Lima. CVR. 2003. Available at 
http://www.cverdad.org.pe/ifinal/pdf/TOMO%20I/Primera%20Parte%20El%20Proceso-Los%20hechos-
Las%20v%EDctimas/Seccion%20Primera-
Panorama%20General/3.%20LOS%20ROSTROS%20Y%20PERFILES%20DE%20LA%20VIOLENCIA.pdf 
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2.1 The excluded: when the I/A Court H.R.’s sentences repair exclusion imperfectly  

 

In order to understand the impact of both the sentences related to the armed conflict and the 

implementation of the reparations that these demand, it is necessary to understand the victim-

perpetrator figure, given that many of the victims before the Inter-American System are linked to 

terrorist groups. The human rights movement in Peru was built by victim’s families associations 

and or people who worked with them. 26  However, the formation of this group was not 

homogenous: initially the human rights and victims’ movements focused on the victims whose 

rights had been violated by the armed forces, but little by little this started to change until it also 

included victims of the terrorist movements, mainly the Shining Path.27 This meant recognizing 

that the use of force was not justified, whoever it was directed against and that the victims were 

caught in the cross fire between the armed forces and the subversive movements.  

 

The TRC used a broad concept of victim in its Final Report, stating that both those who had not 

committed any human rights violations and those who had could be included. 28 This broad 

definition of victim is the same as that used by International Human Rights Law, which 

recognizes that a victim is: 

 

(…) anybody that has suffered individual or collective damage, (…) as a consequence of 
actions or omissions that constitute a manifest violation of international human rights 
laws or a grave violation of international humanitarian law (…) independent from 

                                                        
26 YOUNGERS, Coletta. Violencia política y sociedad civil en el Perú. Historia de la Coordinadora de Derechos 
Humanos. Lima: Instituto de Estudios Peruanos. 2003. p. 73. 
27 Ibíd., p. 122-124. 
28  PERÚ. COMISIÓN DE LA VERDAD Y LA RECONCILIACIÓN (CVR). Informe final, tomo I, sección 
primera, capítulo 3. Lima. CVR. 2003. Available at: 
http://www.cverdad.org.pe/ifinal/pdf/TOMO%20I/Primera%20Parte%20El%20Proceso-Los%20hechos-
Las%20v%EDctimas/Seccion%20Primera-
Panorama%20General/3.%20LOS%20ROSTROS%20Y%20PERFILES%20DE%20LA%20VIOLENCIA.pdf 
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whether or not the author of the violence has been identified, apprehended, judged or 
condemned and of the family relation that could exist between the author and the 
victim.29 
 

This is also the concept of victim recognized by the I/A Court H.R., which, in more than one 

sentence, has considered people who were part of terrorist groups in Peru as victims. For 

example, Lori Berenson, Castillo Petruzzi, J and some of the victims of the Miguel Castro Castro 

Prison, among others.  

 

Despite this factual and social situation, at the normative level, the CRP does not consider as a 

victim (and therefore beneficiary) those who, despite having suffered the impact of the conflict, 

were “members of subversive organizations, or people being processed for terrorist crimes or for 

justifying terrorism, until their legal situation is defined.”30  It therefore looks for all victims to 

be free of guilt, reaffirming the idea behind the anti-subversive tactics implemented during 

Alberto Fujimori’s government, that terrorists do not have human rights.31 The exclusion of 

members of the Shining Path or the Tupac Amaru Revolutionary Movement (Movimiento 

revolucionario Tupac Amaru in Spanish; MRTA for its initials in Spanish) from the register of 

victims was received positively by a broad sector of Peruvian society.  

 
                                                        
29 United Nations General Assembly in their Resolution 60/147 “Basic Principles and Guidelines on the Right to a 
Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations 
of International Humanitarian Law”, 16th December 2005. 
30Article 4 of the CRP, modified by Law Nº 29979, published on the 15th January 2013. Considering the lack of 
precision regarding what is understood by “member of a subversive organization,” the Reparations Council (national 
office in charge of the URV for implementing the CRP), adopted a Protocol for the Evaluation of Exclusion, which 
establishes that the following people will be excluded from the Register: i) those sentenced for terrorism from 1981 
onwards, ii) those sentenced for terrorism who have benefitted from suspended sentences, exemption or the 
reduction of their sentences and iii) people who refused new penal processes for terrorism after the legal framework 
for sanctioning terrorism approved during Alberto Fujimori’s government was declared unconstitutional. See: 
MINISTERIO DE JUSTICIA Y DERECHOS HUMANOS. Todos los nombres. Memoria Institucional del Consejo 
de Reparaciones 2006-2013, Lima, 2013, pp. 81 y 82. 
31 LAPLANTE, Lisa. The law of remedies and the clean hands doctrine: exclusionary reparation policies in Peru´s 
political transition. In: American University International Law Review, volume 23, issue 1, 2008. p. 70. 
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These different definitions of victim have caused conflict between the I/A Court H.R. and 

Peruvian domestic legislation, and often with large sectors of society. Apart from the difficulties 

that these cases present in terms of the implementation of the IACHR’s judgments (for example, 

judgments like Penal de Castro Castro where the victims have been processed and sentenced for 

terrorist crimes; and J, that ordered the payment of reparations to a MRTA member, have not 

been yet implemented), 32 it is worth mentioning some of the other consequences of the tension 

described. 

 

Victims in the Peruvian cases sentenced by the I/A Court H.R. 

Judgments with victims not linked to 
subversive organizations 

Judgments with victims linked to 
subversive organizations (sentenced or 

prosecuted)33 
1. Tarazona Arrieta 
2. Osorio Rivera y Familiares 
3. Anzualdo Castro 
4. Cantoral Humaní and García 

Santa Cruz 
5. Baldeón García 
6. García  
7. Gómez Palomino Asto y Ramírez 

Rojas (*) 
8. Huilca Tecse 
9. Hermanos Gómez Paquiyauri 
10. Barrios Altos 
11. Cesti Hurtado 
12. Cantoral Benavides 
13. Castillo Páez 
14. Loayza Tamayo 
15. Cayara 

1. Espinoza Gonzales 
2. J 
3. Penal Castro Castro 
4. García Asto and Ramírez Rojas 

(*) 
5. De la Cruz Flores 
6. Lori Berenson 
7. Durand and Ugarte 
8. Castillo Petruzzi 
9. Neira Alegría 

                                                        
32 A similar situation can be expected when the I/A Court H.R. dictate the judgment for the Nicolás Cruz Sánchez 
and others (Chavín de Huántar operation) case. This case has more than three years before the I/A Court H.R.  
33 This classification excludes those who, as in the Loayza case, have been judged and then declared innocent and 
those who, as in the La Cantuta case, were executed for presumed terrorist acts. 
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(*) This case has been considered in both columns because Garcia Asto was absolved by the 

Peruvian Judicial Power, whilst Ramirez Rojas is currently detained and on trial (although during 

his trial a number of guarantees have been violated). 

 

Firstly, using a broad definition of victim (and therefore a subject eligible for reparation), the fact 

that members of the Shining Path (Sendero Luminoso en Spanish) and the MRTA are considered 

as victims would seem positive. It would vindicate the TRC’s idea that the internal armed 

conflict was partly caused by the already existing lack of social structure and the State 

abandonment suffered by a high number of citizens within the country. In this context, whilst 

taking up arms against the State is punishable from a Rule of Law approach, it cannot not be 

considered as a response to the perennial and static exclusion Peru has experienced throughout 

its colonial and Republican history. In many cases, joining the ranks of the subversive 

organizations in Peru was not just an option; it was the only option for survival, both because of 

the “you’re either with them or against them” mentality, or because joining them was the only 

way of ensuring food, security and clothing. Furthermore, the State’s response to the subversive 

organizations was violent and, as has been established by both Inter-American and national 

jurisprudence, translated into grave human rights violations (that, although the I/A Court H.R. 

does not expressly say it, are ultimately war crimes and crimes against humanity). Finally, 

excluding someone from the register because it is supposed that they belonged to a subversive 

organization goes against the innocent until proven guilty principle that all people have the right 

to enjoy. To consider that this group was not also a victim of the armed conflict is, without 

doubt, a mistake. From a transitional justice perspective, it is also worth asking to what extent 

reconciliation is possible if there is such a clear division between victims and perpetrators. 
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It is important to note that the CRP and the I/A Court H.R.do not use the same concept of victim. 

In the first case, victim is defined by Article 3 of the law that creates the CRP as those who 

suffered human rights violations “such as forced disappearances, kidnappings, extrajudicial 

executions, assassination, forced displacement, arbitrary detention, forced recruitment, torture, 

sexual violation or death” from May 1980- November 2000 (the duration of the non-international 

Peruvian armed conflict, as identified by the TRC) and who have accredited their victim status 

before the Reparations Council (Justice and Human Rights Ministry entity). For the I/A Court 

H.R victims can be members (or presumed members) of subversive organizations, but also if 

they, having satisfied the competency and admissibility criteria required by the Inter American 

System, can demonstrate that the human rights violations that they suffered were carried out or 

tolerated by the State, meaning that the Judicial Power allowed the violation to happen. 

Furthermore, many of these violations could have continued after 2000, particularly those related 

to violations of due process. Despite the conceptual differences, there are two substantial 

common grounds between victims who are determined judicially and to victims determined 

administratively: the origin of the violations has the same temporary framework (despite the fact 

that the jurisdictional consequences continue) and they refer to violations of the rights to 

integrity, life, liberty and legal personality (in the case of forced disappearances). In this context, 

it is worth asking, without going into the nature of the reparations given to each (something that 

will be discussed further on), does not everyone (regardless of their role before the State), 

deserve reparation? 
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Within this context of material equality, it could be argued that the I/A Court H.R. judgments 

overcome the legal exclusion and inequality that exists in the reparations policies planted by the 

Peruvian government. However, forcing equality in incomplete reconciliation processes (or in 

the Peruvian case a reconciliation that has not even started), runs the risk of further dividing a 

society that already has difficulty understanding why it should recognize everyone as equal. For 

example, the reparations established by the I/A Court H.R. for people linked to subversive 

movements (nine out of a total of 24 judgments) have provided more fuel for official and media 

arguments that the real victims must not be confused with those who caused so much damage to 

the country.34 Above all, if we consider that the amounts of compensation ordered by the I/A 

Court H.R., as will be discussed further ahead, are far greater amounts than the economic 

reparations given by the Peruvian State under the CRP.35 If the I/A Court H.R. considered that 

the CRP Law did not satisfy the necessary criteria of objectivity, reasonableness and effectivity, 

they should have stated this in their judgement and not forced its modification to comply with the 

international sentence. 

 

This has meant that the Peruvian State has adopted measures that, whilst understandable from a 

legal compensatory point of view, politically speaking are understood as counterweight to the 

Court’s tendency to “reward” terrorists. For example, on the 18th February 2006, Supreme 

Decree No 006-2006-JUS was published. The Decree states that when the Justice Ministry paid 

the compensation required to comply with the sentences dictated against the Peruvian State by 
                                                        
34  See Peruvian press: http://diariocorreo.pe/politica/corte-idh-pide-procesar-a-jueces-peruanos-570606/; 
http://www.andina.com.pe/agencia/noticia-alban-niega-haber-favorecido-a-terrorista-lori-berenson-proceso-ante-
corte-idh-483627.aspx; http://diariocorreo.pe/politica/la-verdadera-historia-de-monica-feria-tinta-99673/ 
35 In the Miguel Castro Castro Prison case, the I/A Court H.R. ordered US$50,000 compensation for each victim. 
Furthermore, in one case, they established the amount of compensation as US$60,000 because the victim had been 
tortured prior to the extrajudicial execution. In cases where the victims are presumed to be members of subversive 
organizations, the following amounts were ordered: US$50,000 in De La Cruz Flores, US$ 40,000 in J and 
US$60,000 in Espinoza Gonzales. 

http://diariocorreo.pe/politica/corte-idh-pide-procesar-a-jueces-peruanos-570606/
http://www.andina.com.pe/agencia/noticia-alban-niega-haber-favorecido-a-terrorista-lori-berenson-proceso-ante-corte-idh-483627.aspx
http://www.andina.com.pe/agencia/noticia-alban-niega-haber-favorecido-a-terrorista-lori-berenson-proceso-ante-corte-idh-483627.aspx
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International Courts, civil reparations processes could also be repeated and/or started to obtain 

compensation for damages. 

 

Furthermore, an I/A Court H.R. that only provides reparations when formal admissibility and 

competence criteria are met would exclude members of subversive organizations from the 

possibility of receiving reparations, as they are neither considered to be victims at the national 

level, nor have they been able to reach the Inter-American System to be qualified as such by the 

I/A Court H.R.. Therefore, on top of the already arbitrary differences between victims and 

perpetrators for reparations comes the I/A Court H.R.’s way of differencing between perpetrator 

and victim and the perpetrators who have not had the opportunity to gain access to the system 

due to a lack of resources or legal advice. 

 

2.2 When the Court gives economic reparations to those who have already received them: 
the case of those who reached the Inter American System v. those who did not  

 

Article 37 of the CRP Regulation created the economic reparations program, disposing that the 

reparations would be implemented gradually, by Ministerial Resolution. According to this law, 

economic reparations are only available for victims of assassination, arbitrary or extra judicial 

execution, forced disappearances, those who have acquired a disability due to actions against 

their integrity and victims of sexual violations.36 This reparation, as has been mentioned above, 

could be considered incompatible, or be cancelled out, if the victim has received economic 

reparation in another national or international forum. 

 

                                                        
36 CRP Regulation, Article 38. 
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On the 16th June 2011, Supreme Decree No 051-2011-PCM was published. This law, aside from 

establishing a timeframe for the URV and economic reparations, established that the amount to 

be paid would ascend to S/.10,000 (ten thousand Nuevo Soles, equivalent to US$3,300) per 

victim in cases of disappearances, death, sexual violation or disabilities. The funding of these 

reparations, according to the law, depends on the institutional budget of the Presidency of the 

Council of Ministers. Furthermore, the law states that the payment of reparations to senior 

citizens (65 and 80 years old, depending on the case) is priority.37 Following this, Law 2997938 

established when the human rights violation occurred as a criteria for prioritizing the 

implementation of the economic reparations program. To date, the Reparations Council has 

identified 33,264 victims, out of which 17,652 have received reparations (totaling S/. 107 249 

874).39 However, this amount is not exact.40 

 

The amounts for the reparations were hugely questioned by victims and human rights 

organizations.41 According to the International Center for Transitional Justice, in contexts where 

there is a demand for mass compensation, the task of establishing the percentages to be 

distributed among the families of the victims of the dead and disappeared presents a series of 

                                                        
37 CRP Regulation, Única Disposición Complementaria. 
38 Published on 15th January 2013. 
39 JUSTICE AND HUMAN RIGHTS MINISTRY. Todos los nombres. Reparation’s Council Institutional Memory 
2006-2013, Lima, 2013, p. 63. 
40 According to Sofía Macher, the 17,652 does not only correspond to the direct victims, but rather is mixed with the 
list of families organized according to prioritization by age and not in relation to the family member who was the 
cause of the reparation. See: MACHER, Sofía. ¿Hemos avanzado? A 10 años de las recomendaciones de la 
Comisión de la Verdad y Reconciliación. Lima: IEP, 2014, p. 124. 
41  MACHER, Sofía. ¿Hemos avanzado? A 10 años de las recomendaciones de la Comisión de la Verdad y 
Reconciliación. Lima: IEP, 2014, p. 123. Along these same lines, the Human Rights Ombudsman observed the law 
that approved the payment of economic reparations to victims of the violence, Press release N°191/2011/OCII/DP, 
21st June 2011, www.defensoria.gob.pe/modules/Downloads/prensa/notas/2011/NP-191-2011.pdf. See La Mula, 
“Pronunciamiento de CONAVIP - La Coordinadora Nacional de Organizaciones de Víctimas y Afectador por la 
Violencia Política del Perú”, 27th March 2011, http://lamula. pe/2011/04/02/reparaciones-dignas-si-limosnas-
no/jairorivas/ 
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administrative challenges.42 Although the government at the time did not know how to explain 

how it shifted from considering demands from victims’ families asking for higher amounts of 

compensation to compensation worth S/. 10,000, the political and legal decision, applicable to all 

victims of what the State considered to be grave human rights violations, was the same. 

Furthermore, if must be considered that determining the reparations often causes budgetary 

problems, meaning that investing large sums of money to provide reparations to victims under 

the Inter-American System could imply non fulfillment of the national reparations program.43 

 

However, if we take a look at what has been happening at the same time in the Inter-American 

System, we can see that from the first sentence against the Peruvian State, the I/A Court H.R. 

ordered very high amounts of compensation, much higher than the amounts that the victim could 

obtain as a civil reparation within the internal framework. For example, in the case of Neira 

Alegria, the Court ordered the State to pay approximately $30,000 to Victor Neira Alegria’s 

family for material damage and $20,000 for immaterial damage. In the Castillo Paez case, the 

I/A Court H.R. ordered payment of US$85,000 for material damage and US$30,000 for 

immaterial damage. Whilst it is correct to say that these sentences were adopted at the end of the 

90s, even before the Peruvian non-international armed conflict came to an end, economic 

reparations have continued to be ordered by the I/A Court H.R. in the Peruvian cases linked to 

human rights violations during the armed conflict, even after the establishment of the internal 

reparations framework. For example, in the De La Cruz Flores case, the I/A Court H.R. ordered 

the payment of $50,000 for material damage. In the La Cantuta case, the average payment 

                                                        
42 ICTJ. Reparaciones en Perú́. El largo camino entre las recomendaciones y la implementación, 2013, p. 16. 
43 Regarding this point, see: UPRIMNY-YEPES, Rodrigo y Diana Esther GUZMAN-RORÍGUEZ, En búsqueda de 
un concepto transformador y participativo para las reparaciones en contextos transicionales, 17 International Law, 
Revista Colombiana de Derecho Internacional, 231-286 (2010), pp. 248-250. Available at 
http://www.scielo.org.co/scielo.php?pid=S1692-81562010000200007&script=sci_arttext 

http://www.scielo.org.co/scielo.php?pid=S1692-81562010000200007&script=sci_arttext
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ordered for families of the victims is $25,000 for material damage and US$50,000 for immaterial 

damage. More recently, the Court ordered the payment of US$40,000 for material damage in the 

J sentence, whilst in the Gladys Espinoza Gonzalez case, the I/A Court H.R. established an 

immaterial damage of US$60,000 for the victim’s mother. It is worth adding that the victims of 

the six sentences given by the I/A Court H.R. are also registered as victims in the URV.44 

 

Completely aside from the problem caused by the fact that some of the victims of the I/A Court 

H.R. sentences are linked to the Shining Path or the MRTA, the reparations established at the 

national level are not remotely comparable to those ordered by the I/A Court H.R.. It is true that, 

under Peruvian Law, a person who has benefitted from an I/A Court H.R. reparation cannot 

receive an economic reparation, but, what happens to those who have not been able to obtain a 

sentence from the international body? The majority of the Peruvian victims are poor Quechua 

speakers. This increases the barriers in the way of their gaining access to legal advisory services 

that would enable them to present a petition to the Inter-American System (that, while not strictly 

necessary, ends up being decisive for a case being taken or not). In this context, whilst it could 

be agreed that the amount set by national law was excessively low and that the amounts 

determined by the I/A Court H.R. are more adequate, how can the reparations equality demanded 

by the CRP and its Regulation be achieved? How is it justifiable that, in cases with the same 

types of violation, within the same structural poverty, some people have received thousands of 

dollars and some thousands of soles? 

 

                                                        
44 According to research, the victims of cases Tarazona Arrita, Anzualdo Castro, Cantoral Huamaní and García 
Santa Cruz (in this case, only Mr. Cantoral Huamaní), Baldeón García, Cantoral Benavides and Castillo Páez are 
registered in the URV. 
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Furthermore, an international sentence mandating payment generates a sort of “priority” for the 

payment of the compensation, given that the I/A Court H.R. follows up the measures it orders to 

ensure they are implemented. This alters the priorities decided on by the national legislation (first 

age, then the date the events occurred). 

 

Finally, it is important to consider that, given the underlying logic of the I/A Court H.R.’s 

competence (and that of human rights protection systems in general), analysis of human rights 

violations centers around the State’s international responsibilities. This means that, 

predominantly, the cases that reach the system are those regarding human rights abuses that have 

been caused by an authority. However, it is important to remember that in the Peruvian armed 

conflict, the civil population was caught in the crossfire, meaning that many violations of the 

right to integrity and life were caused by attacks by the Shining Path or the MRTA. 

 

Whilst it is true that many of these cases could reach the Inter-American System because of the 

State failing to comply with its responsibility to investigate and judge them internally, to date 

there is no register of any case regarding violations committed by subversive organizations and 

tolerated by an inefficient Judicial Power. During the Peruvian armed conflict, severe laws were 

dictated (that violated due process guarantees) for investigating and sanctioning those 

responsible for the crime of terrorism. Therefore, in this sense, the prosecution and sentencing 

carried out by the State, could be considered efficient. 

 

All this means that a large number of victims have limited possibilities for reaching the Inter-

American System; a system which, whilst it allows for the right to access to justice to become a 
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reality for some, creates inequality when compared with other victims of similar actions that 

have been committed by the State. For the latter, the fact that the Judicial Power has not been 

effective in providing sentences makes it possible for them to obtain high amounts of 

compensation in the I/A Court H.R.’s sentences. 

 

2.3 When the Court causes privileges within public policies: the case of educational or 
health reparations 

 

The classic reparations approach described at the beginning of this document has had to 

incorporate new variables in the face of certain violations that have their origins in deep rooted 

social processes; for example post conflict scenarios or gross violations of historically 

marginalized population.45 On various occasions, the I/A Court H.R. has ordered that educational 

or health reparations be provided to the victims (or their families), converting the reparations 

given by the I/A Court H.R. into comprehensive coverage programs. 

 

Whilst it is true that these sentences have not verified the violation of these rights, they tend to 

argue that they are abuses related to substantial violations of civil and political rights. Therefore 

the I/A Court H.R. has considered that a true or comprehensive reparation necessarily implies 

improving the economic and social conditions of the victims in question.46 It would seem that the 

postponement of these particular rights is what has motivated the I/A Court H.R. to overcome the 

idea of restitutio ad integrum (the principle that any noncompliance of a commitment entails an 
                                                        
45 DE GREIFF, Pablo. Justice and Reparations. In: The handbook of reparations. Oxford University Press, 2006, p. 
451. See also LAPLANTE, Lisa J. “On the indivisibility of Rights: Truth Commissions, Reparations, and the Right 
to Development”. In: Yale Human Rights and Development Law Journal. 2007. p. 145 and see: 
<http://www.accessmylibrary.com/coms2/summary_0286-32522907_ITM>.  
46 From this new perspective, the interdependence is confirmed, the special attention that these rights deserve today 
is revealed and it is demonstrated that, ultimately, the violation of civil and political rights not only affects 
economic, social and cultural rights, but that also, in order for their reparation to be comprehensive, measures to 
protect or restore economic, social and cultural rights are required. 

http://www.us.oup.com/us/catalog/general/subject/Politics/InternationalStudies/HumanRights/?view=usa&sf=toc&ci=9780199291922
http://www.accessmylibrary.com/coms2/summary_0286-32522907_ITM
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obligation to provide reparation) developed by the Permanent Court of International Justice.47 

The objective would therefore seem to be to provide a real solution to the victim’s social 

exclusion, quite withstanding the fact that the problem stems from a violation of a civil or 

political right. 48  However, the provision of these reparations when a national system of 

reparation already exists creates “privileged victims” compared to the de facto victims or the 

victims that have been legally recognized (by the Peruvian CRP) that have not had access to the 

I/A Court H.R.’s reparations. 

 

In terms of health, using a logic of restitution, the national CRP established the health reparations 

program’s objectives as the recuperation of the mental and physical health of the beneficiaries49 

and established integral care within public health services as one of the ways to implement this, 

prioritizing children, women and senior citizens.50 This can be seen in Article 23 of the CRP 

Regulation that establishes that the beneficiaries of the health reparations program are people, 

previously registered in the URV, who “suffer from a physical or mental problem [sic] that is a 

direct product of, or a result of the violence.”51 

 

                                                        
47 PCIJ. Series A, Nº 17, 1928, p. 29 
48 For examples of this see, among others, I/A Court H.R., Case of the Yakye Axa Indigenous Community v. 
Paraguay. Merits, Reparations and Costs. Judgment of June 17, 2005.; y I/A Court H.R., Case of the Miguel Castro 
Castro Prison v. Peru. Merits, Reparations and Costs. Judgment of November 25, 2006. 
49 The other objectives are the reconstitution of the social support networks and the strengthening of capacities for 
personal and social development. 
50 MACHER; Sofía. Op. Cit, p. 117. 
51 According to the Convention on the Rights of Persons with Disabilities, this is a social construction that comes 
from the obstacles that society places on a person with deficiencies. Under this model, people do not “endure” or 
“suffer” disabilities as they are not illnesses or a curse.  
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The State implemented this reparations program by incorporating victims into the Integral Health 

Insurance (SIS).52 By March 2013, the number of people benefitting from this program ascended 

to 159,545.53 There are no up to date official statistics on this program. However, in 2012, the 

extent of reparation was 40%.54 

 

An analysis of the sentences against Peru show that the I/A Court H.R. has ordered health 

reparations 14 sentences. 55  Although, in various cases, the reparations are linked to the 

reparation of the civil or political right that is justiciable within the I/A Court H.R. 56  (for 

example, mental health compensation for the families of disappeared people, or people who have 

been subjected to torture), this is not true of all cases. In the Barrios Altos v. Peru and Durand 

and Ugarte v. Peru cases, that deal with events linked to the armed conflict and where reparation 

was established in agreement with the State, this compensation has a general reach.57 In a more 

general fashion, in the Lori Berenson, Castro Castro Prison and La Cantuta cases prior to the 

CRP; along with Gomez Palomino, Cantoral Huamani and Garcia Santa Cruz, Garica Asto, 

                                                        
52 Public entity of the Health Ministry whose aim is to protect the health of those Peruvians who do not have health 
insurance, prioritizing vulnerable populations living in poverty and extreme poverty. Created by article 6.9 of the 
Health Ministry Law, Law No. 27657, published on the 29th January 2012. 
53 JUSTICE AND HUMAN RIGHTS MINISTRY. Todos los nombres. Memoria Institucional del Consejo de 
Reparaciones 2006-2013, Lima, 2013, p. 63. 
54 MACHER, Sofía. Op. Cit, p. 119 
55 In the Barrios Altos, Cantoral Benavides, Durand and Ugarte, De La Cruz Flores, Lori Berenson Mejía, Huilca 
Tecse, Gómez Palomino, García Asto and Ramírez Rojas, Baldeón García, Miguel Castro Castro Prison, La Cantuta, 
Cantoral Huamaní and García Santa Cruz, Anzualdo Castro cases. 
56 It is worth remembering that the right to health is not directly justiciable within the Inter-American System. 
57 In the Barrios Altos case, the agreement approved by the I/A Court H.R. established the State’s responsibility to 
cover, via the Health Ministry, the health service costs of the beneficiaries of the reparations, granting them free care 
in the nearest health center according to their place of residence and at the respective specialized institute or hospital 
of referral, in the areas of outpatient consultation, diagnostic support procedures, medicine, specialized care, 
diagnostic procedures, hospitalization, surgery, childbirth, traumatological rehabilitation and mental health (See I/A 
Court H.R., Case of Barrios Altos v. Peru. Reparations and Costs. Judgment of November 30, 2001, paragraph. 42). 
Along these same lines, in the Durand and Ugarte case, the reparations established that the State would cover, via 
the Health Ministry the costs associated with the health services that the corresponding health care centers provide to 
the beneficiaries, including the cost of medications. This obligation will endure for the life of the beneficiaries (Seer: 
I/A Court H.R., Case of Durand and Ugarte v. Peru. Reparations and Costs. Judgment of December 3, 2001, 
paragraph. 36). 
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Anzualdo Castro, Osorio Riviera and family and Espinoza Gonzales cases post CRP, the I/A 

Court H.R. established medical and psychological care in health services as a measure, including 

the free provision of medicines, without specifying if this service provision was for specific 

health problems, or if it was a general compensation for life. 

 

Regarding educational reparations, the CRP established their objective as the provision of new 

and improved opportunities for access to education for victims and their families who lost the 

possibility to obtain an adequate education or to finish their primary, secondary, technical or 

university studies as a result of the violence. This program, says the law, will be implemented by 

the public educational entities and can only apply to private institutions if they decide so 

voluntarily.58 According to the Reparations Council, by March 2013 159,574 beneficiaries of 

this program had been identified.59  

 

The educational reparations ordered by the I/A Court H.R., in some cases transcend the logic of 

providing public education. Whilst it is true that sentences such as Barrios Altos, Cantoral 

Benavides and De La Cruz Flores (in which the I/A Court H.R. gave scholarships and facilitated 

the studies of children of disappeared people or victims of extrajudicial executions)60 were prior 

to the establishment of the CRP, this type of measures have been maintained in cases coming 

afterwards too, such as Gomez Palomino, Garcia Asto and Ramirez Rojas and Cantoral Huamani 

and Garcia Santa Cruz. Whilst this tendency would appear to be coming to an end (recently in 

                                                        
58 CRP Regulation, Article 17. 
59 JUSTICE AND HUMAN RIGHTS MINISTRY. Todos los nombres. Memoria Institucional del Consejo de 
Reparaciones 2006-2013, Lima, 2013, p. 64. 
60 In Barrios Altos, the provision of educational materials, steps to obtain donations of official texts and help with 
uniforms and class materials for primary and secondary school students was also ordered. I/A Court H.R., Case of 
Barrios Altos v. Peru. Reparations and Costs. Op. Cit., paragraph. 43. 
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the Torres Millacura vs Argentina case, the I/A Court H.R. rejected the daughter of a disappeared 

victim’s demand for a scholarship and omitted a similar reparation in the Gelman v. Uruguay 

case)61 it is worth stopping to analyze the implications of these measures. 

 

The measures identified confuse reparation with the social benefits that all citizens are entitled to 

according to conditions established within the framework of the internal organization of every 

State. Whilst the I/A Court H.R. is monitoring the fulfillment of their sentence, it is usual to see 

States reporting the adoption of general public policies (within which the victims benefit) as a 

form of complying with the sentences. This clearly breaks with the nature of reparation, whose 

aim is to specifically attend the violation of a specific right. On this point, Laplante has 

highlighted the implications of confusing reparations with measures designed to combat poverty 

and promote social development.62 Uprimny and Guzman also distinguish that whilst the first 

aims to compensate damage originating from a human rights violation, the second looks to 

shrink gaps and overcome inequality. Therefore, whilst the beneficiary of a reparation is the 

victim, the beneficiaries of a social policy are people living in situations of exclusion or 

poverty.63 This has been accepted by the Court itself in its recent jurisprudence, in which it has 

established that:  

                                                        
61I/A Court H.R., Case of Torres Millacura et al. v. Argentina. Merits, Reparations and costs. Judgment of August 
26, 2011. párr. 204. 
62  LAPLANTE, Lisa J. “On the indivisibility of Rights: Truth Commissions, Reparations, and the Right to 
Development”. In: Yale Human Rights and Development Law Journal. 2007. p. 145. Available on 
http://www.law.yale.edu/documents/pdf/LawJournals/laplante.pdf 
63  UPRIMNY-YEPES, Rodrigo and Diana Esther GUZMAN-RORÍGUEZ, En búsqueda de un concepto 
transformador y participativo para las reparaciones en contextos transicionales, 17 International Law, Revista 
Colombiana de Derecho Internacional, 231-286 (2010), pp. 248-250. Available at 
http://www.scielo.org.co/scielo.php?pid=S1692-81562010000200007&script=sci_arttext 

http://www.law.yale.edu/documents/pdf/LawJournals/laplante.pdf
http://www.scielo.org.co/scielo.php?pid=S1692-81562010000200007&script=sci_arttext
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The social services that the State provides to individuals should not be confused with the 
reparations to which the victims of human rights violations are entitled, based on the 
specific damage caused by the violation.64  

 

All of this leads to various conclusions. Firstly, that the victims identified in these sentences have 

been prioritized, or given a higher status over the rest of the citizens of a State for the satisfaction 

of their rights through the reparations provided. This leads to inequality among the members of a 

community. But it also implies that those victims who reached the Inter-American System and 

obtained a favorable sentence there have a preferential status over others who, even if they 

suffered worse human rights violations, have to have their rights repaired by a national policy 

that does not work. Furthermore, anyone who obtained an educational or health reparation in an 

I/A Court H.R. sentence has the added advantage of international pressure to ensure its 

fulfilment. Proof of this can be seen in the Peruvian State’s response to the I/A Court H.R. in the 

Lori Berenson, Garcia Asto and Gomez Palomino cases, where they reported that they had 

fulfilled the reparations ordered by showing that the victims were part of existing social security 

systems.65 Finally, the case of the victims linked to subversive organizations who, as well as 

being considered victims and receiving compensation in the Inter-American System, also benefit 

from the public policy, even before the victims of the Shining Path or MRTA. 

 

Apart from causing these inequalities, the issue becomes even more complex when we consider 

the difficulties that the I/A Court H.R. has in declaring that the measure ordered has been 

satisfied and closing the case. Given that these assumptions run the risk of confusing reparation 

with public policies, in terms of health for example, States limit themselves to proving that the 

                                                        
64 I/A Court H.R., Case of the Massacres of El Mozote and nearby places v. El Salvador. Merits, Reparations and 
Costs. Judgment of October 25, 2012, paragraph 350; I/A Court H.R., Case of González et al. (“Cotton Field”) v. 
Mexico. Preliminary Objection, Merits, Reparations and Costs. Judgment of November 16, 2009, paragraph 529. 
65 I/A Court H.R., Case Gelman v. Uruguay. Merits and Reparations. Judgment of February 24, 2011. 
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beneficiary has health insurance, but they do not provide further information regarding specific 

provisions or treatments received by the beneficiary, meaning that the Court declares that the 

measure has not been satisfied. However, it must be taken into consideration that the use of the 

health services depends greatly on the will of the beneficiary. Furthermore, given that some 

reparations in health are provided for life, the case will therefore have to remain open until the 

beneficiary dies, given that they will require medical care throughout their life. Finally, whether 

it concerns health care that is or is not related the rights violation, the gaps or weaknesses that 

can occur in the provision of health services should be considered within the context of various 

possible existing limitations for the fulfilment of the right to health in terms of availability, 

accessibility, quality and adaptability. However, this is not always taken into consideration in the 

health provision given by the CRP. 

 

3. Some conclusions on the Peruvian case 

  

This article has attempted to demonstrate, firstly, the problems that arise from not linking 

national reparations processes to a human right’s body’s determinations of responsibility. In the 

Peruvian case, this lack of coordination has had national consequences, socially, legally and on 

public policy. The I/A Court H.R.’s failure to consider the Peruvian case as transitional justice is, 

without doubt, reproachable. However, the Peruvian defense’s counter arguments against 

reparations is too. In the future, the Court should carry out prior research into the Peruvian 

State’s internal processes, in order to either harmonize the reparations ordered or to criticize the 

internal reparations programs. The Peruvian State should also stop being afraid to qualify what 
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happened as an armed conflict, accept that it is living a transitional process and defend its right to 

provide national criteria for fair and equal reparations. 

 

 


