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Right to Housing and Regulatory Minimalism in Chile  

Diego Gil Mc Cawley1 

 

I. Introduction  

 A good starting point to understand the crossroad of housing rights in Chile is the case of 

“Bajos de Mena”.2 Bajos de Mena is the name of a social housing condominium area located in 

the southern periphery of the city of Santiago, in the Puente Alto district. It is inhabited by 

approximately 122,000 people in a 600 acres surface, divided in 49 adjacent neighborhoods. This 

area was built recently, between 1990 and 2010. Practically all the condominiums where built 

through the housing subsidies programs of the Ministry of Housing and Urbanism (MHU). In 

this whole area, there is not a single health service provider, police station, pharmacy, day care or 

school. The high concentration of poverty, plus the lack of police protection, make the rate of 

violence and crime very high. In addition, several of the social houses built were erected in what 

was previously a trash dump. This recently caused the Supreme Court to confirm a lower court 

decision against the government, the Municipality of Puente Alto, and the corresponding real 

estate company, to pay 790 million Chilean pesos (a little more than one million dollars) to the 

families of one of the neighborhoods whose housing’s sewer system exploded due to the 

accumulation of methane gas coming from the trash dump.3 The degree of marginalization and 

poverty is so high among the inhabitants of these neighborhoods that MHU recently started to 

assist some of the families to find housing solutions in other districts, and to demolish some of 

                                                           
1 Lecturer in Law and Teaching Fellow for the Stanford Program in International Legal Studies. JSD candidate, 
Stanford Law School. I would like to thank the excellent comments I received from Paula Ahumada, Patricio 
Domínguez and Guillermo Jiménez to an earlier version of this paper. 
2 See http://www.theclinic.cl/2013/07/08/bajos-de-mena-sobreviviendo-en-el-gueto-mas-grande-de-chile-2/ 
3 Supreme Court Decision No. 10.156, 2010. 
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the social housing condominiums that the government itself help finance years back. Many 

people consider Bajos de Mena a real ghetto.4  

 The objective of this article is to explore the relationship between housing rights and the 

institutional regime for the provision of social housing in Chile.5 Just as it has happened in other 

social policy areas in Chile, the institutional regime for the provision of social housing is 

currently found under high public scrutiny, in part due to the problems exhibited in cases such as 

that of Bajos de Mena.6 The actual model of social housing provision is a direct heir of the 

refoundation project in economic and social matters that was put in place by the dictatorship in 

the 1970s, which implemented a regime of housing assistance based on a complex system of 

delivery of housing subsidies.7 This institutional model is responsible for significant 

achievements in expanding access to formal housing for the poor: the housing deficit has 

decreased to more than half from 1990 to 2009 (from 1,000,000 to 400,000 houses), the targeting 

of subsidies to the poor has improved, and most irregular settlements or “camps” have been 

eradicated, which in the Latin-American context constitute very remarkable figures.8 However, 

the quantitative success of the housing politics has had some costs. Arguably, the most important 

is the problem of socioeconomic residential segregation.9 The term residential segregation refers 

                                                           
4 That is the term that the press has used to cover these places. See: 
http://www.lasegunda.com/Noticias/Nacional/2012/05/743542/bajos-de-mena-el-barrio-de-puente-alto-que-se-
convirtio-en-el-gueto-de-los-pobres 
5 For this article the terms “social housing” and “affordable housing” are treated as synonymous, and refer to all 
housing units that are financed through governmental subsidies. 
6 See Ministerio de Vivienda y Urbanismo, Informe Nacional de Desarrollo Urbano, Santiago, 2013, p. 8 (“The 
majority of medium and large Chilean cities present high levels of urban inequality and social segregation, with 
areas with high levels of poverty concentration, insecurity, lack of access to public services, and scarce connectivity. 
Segregation does not only affect people that live in segregated areas, but to the entire population, challenging also 
our values and concept of society, and harming the competitiveness and sustainability of our cities”). Translation is 
mine.  
7 Simian, José Miguel, “Logros y Desafíos De La Política Habitacional en Chile,” Estudios Públicos, No. 117, 2010, 
p. 269–322. 
8 OECD, OECD Economic Surveys: Chile 2012. 
9 Socioeconomic residential segregation in Chile is today a widely acknowledged problem, despite the fact that the 
academic literature that has tried to characterize this phenomenon is relatively scarce. OECD, which has published 



Draft for SELA 2015- Do Not Distribute or Cite   Diego Gil Mc Cawley  
 

3 
 

to the degree of territorial separation of two or more groups within the same urban 

environment.10 Chilean cities, just as its Latina-America counterparts, have traditionally 

exhibited a pattern of urban development in which high-income families live separated from 

low-income families.11 Evidence shows, however, that this pattern has intensified in Chile due 

to, amongst other causes, housing policies.12 In other words, the housing policy regime in Chile 

has had a spatial bias against the poor, expelling them towards the periphery of urban areas. In 

recent years this phenomenon of segregation has transformed into a public problem of relevance 

for both sides of the political spectrum.  

 The problem of residential segregation in part generated by the same housing policy 

regime justifies asking how problematic the phenomenon is from the point of view of housing 

rights, what institutional regime demands a robust notion of the right to housing, and how 

consistent is Chile’s current regime in relation to the normative demands comprised in the right 

to housing.  

 The main argument that this article offers it that there are good reasons to think that the 

idea of right to housing should include a claim for social inclusion. That is to say, that the 

content of housing rights is not limited to the aim of obtaining access to formal housing with 

minimal quality conditions. The notion of right to housing must necessarily include a demand of 

inclusion within the political community, which implies a claim for access to all the important 

goods that urban life offers. In this sense, provision of social housing in conditions of 

                                                                                                                                                                                           
studies that are highly considered by policymakers in Chile, recently analyzed Chile’s urban policy, and suggested 
that social segregation was an unintended consequence of Chile’s housing laws and policies. Seen OECD, OECD 
Urban Policy Reviews: Chile 2013. 
10 See Massey, Douglas S. & Denton, Nancy A.,"The Dimensions of Residential Segregation", Social Forces 67, 
1988. 
11 Francisco Sabatini, La Segregación Social Del Espacio en Las Ciudades De América Latina, vol. 35, Banco 
Interamericano de Desarrollo, Departamento de Desarrollo Sostenible, 2003. 
12 Francisco Sabatini, Gonzalo Cáceres, and Jorge Cerda, “Segregación Residencial en Las Principales Ciudades 
Chilenas: Tendencias De Las Tres Últimas Décadas Y Posibles Cursos De Acción,” Eure 28, no. 82, 2001. 
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segregation is opposite to the idea of housing rights. This comprehension of the right to housing 

represents a critical challenge to the regulatory minimalist discourse that has significantly 

influenced the institutional model that shapes Chile’s housing policy regime. This regime, aimed 

to improve the economic capacity of the policy beneficiaries, in order to make the real estate 

sector responsive to the housing demand of lower income families, results insufficient to the 

demands of social inclusion contained in the idea of right to housing.  

 The paper proceeds as follows. The following section will analyze the normative 

arguments that justify including within the content of housing rights the aim for social 

integration. Section III describes the minimalist regulatory notion and its expression in the realm 

of housing policy. Section IV describes the influence of the minimalist discourse in the 

institutional architecture of Chile’s social housing policy, and analyses the limitations of such 

approach to confront the challenge of residential integration. Section V concludes.  

 

II. Right to Housing and Social Integration 

 Housing is one of the few fundamental rights that are not expressly recognized in the 

actual text of Chile’s Constitution. However, in the international human rights law arena there 

has been an interesting development of the idea of housing rights.13 Many international treaties 

guarantee the right to housing, which has also been included in some domestic constitutions. 

Most of the international treaties that have laid the foundation of the normative development of 

the content of housing rights have been ratified by Chile.14 There is no reason for which housing 

rights should be excluded from the list of social rights recognized by the Constitution. Hence, 

                                                           
13 Kenna, Padraic, “Housing Rights-the New Benchmarks for Housing Policy in Europe?,” Urban Lawyer 37, no. 1, 
2005. 
14 See Fernanda Nash y Gonzalo Paredes, Análisis Crítico de las Políticas de Vivienda Social en Chile, 
Fundamentos para el Reconocimiento del Derecho a la Vivienda, Memoria para optar al frado de Licenciado en 
Ciencias Jurídicas y Sociales, Facultad de Derecho, Universidad de Chile, 2011. 
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any partial or total change to Chile’s Constitution should include the right to housing. 

Meanwhile, the doctrinal development of the international human rights, plus the history itself of 

social housing policy in Chile, should inform the normative framework under which the 

mechanisms of social housing provision in the country are designed and implemented. The 

references of international human rights treaties to housing rights are very broad, but the 

organizations responsible for monitoring the implementation of those treaties has been 

progressively elaborating standards to define the content of these rights, some of which are 

related to the idea of social inclusion. For instance, the UN Committee on Economic, Social, and 

Cultural Rights has asserted that one of the elements that need to be considered for the 

satisfaction of housing rights is the location of social housing.15 The notion of housing as a good 

that goes beyond an habitable unit, where the connection with its social environment is a critical 

dimension, has made some authors and policymakers to start talking about the right to the city 

instead of the right to housing.16 

Now, the analysis of human rights standards about housing and the city is beyond the 

scope of this paper. In this section I would like to justify why those standards have increasingly 

included the notion of social integration, which has to do with delimitating the normative 

mandate contained in the right to housing.  

 What characterizes the content of housing rights? Housing rights are a good example of 

the tension between the private and the public, the individual and the collective, within social 

rights. To guarantee access to formal housing can be understood as a public benefit just as an 

                                                           
15 Padraic Kenna, supra note, at 96. 
16 There has been an international effort to elaborate a treaty that recognizes the right to the city. The proposal (in 
Spanish) may be obtained from here: 
http://www.onuhabitat.org/index.php?option=com_docman&task=doc_details&gid=50&Itemid=3 
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individual asset or commodity.17 On one hand, when the State delivers, or assists the delivery of 

a house, it is giving an individual good that allows the beneficiary family in the future to improve 

their quality of life. The house constitutes a place of intimacy and security for a person and/or a 

family. Moreover, housing often constitutes an important asset for a family, which allows them 

to access loans and other important economic goods. That is why a relevant individual dimension 

exists in housing rights that is lost when, for example, the State owns the whole stock of social 

housing and transitorily assigns them to a list of beneficiaries (just like it happen in many 

countries during the era of socialist regimes).18 In the realm of housing, the possibilities of 

expressing preferences in a market context has probably more relevance than in other areas of 

social policy.19  

 However, housing also has an important public component, from at least two dimensions. 

Access to a formal house is a primary good that every person should have guarantied just for the 

reason of being a member of a political community. Every political community should aspire to 

ensure that all its citizens have access to housing in conditions of reasonable quality and equality. 

Housing is a basic need, without which it is difficult to exercise other rights. In other words, 

housing meets a significant function in the inclusion and participation of every citizen in a 

political community. Now, ensuring the delivery of formal housing does not only satisfy a 

primary need. The provision of housing influences they way a political community is shaped. In 

                                                           
17 Bo Bengtsson, "Housing as a Social Right: Implications for Welfare State Theory", Scandinavian Political 
Studies, vol. 24, 2001. 
18 This is what Duncan Kennedy identifies as the problem of the complete de-commodification of housing. See 
Duncan Kennedy, "Neither the Market Nor the State: Housing Privatization Issues", in Alexander, Gregory, and 
Skapska, Grazyna (eds), A Fourth Way? Privatization, Property and the Emergence of New Market Economies, 
New York, Routledge,1994. 
19 This has acknowledged by authors in the context of the discussion about the characteristics of the welfare state in 
Europe. See Bo Bengtsson, supra note, at 257 (“The normative basis of this mode of provision is that housing is seen 
not only as an important element of citizens’ welfare, but also – and perhaps above all – as a market good over 
which consumer preferences should rule”) 
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that sense, the content of housing rights should include a mandate to construct a community that 

allows the encounter of different social groups, and that promote the appreciation and 

collaboration between those groups.20 From these two dimensions, the right to housing is not 

satisfied with the mere delivery of a formal house. This right involves the aspiration that through 

a house the State guaranties equality of its citizens. That is to say, housing policies should aspire 

to the acknowledgement of equality of all the citizens of a political community.  

 As I will argue in the next paragraphs, so much as the individual dimension as the public 

dimension of housing rights justify a particular concern for “social integration”. The argument 

that I want to suggest is that the delivery of a segregated social house does not meet the 

normative mandate contained in housing rights.  

 In the realm of housing, the word integration can be used in two meanings. The first can 

be called “integration in the weak sense”, and it refers to the generation of social housing in areas 

that are adequately connected to the urban fabric. In other words, it refers to housing that is close 

to the public and private services typically offered in a city (schools, hospitals, parks, public 

transportation, labor sources, etc.). The second meaning can be called “integration in the strong 

sense”, and it refers to the mixture of families of different social groups in the same 

neighborhoods or housing developments. A regime of housing provision should, to a minimum, 

meet the goal that I have called social integration in the weak sense. The final aspiration of 

housing rights should, to my belief, be integration in the strong sense.  

 There are two types of arguments that justify the relevance of housing integration as part 

of the contents of housing rights. The first argument is an egalitarian one. Residential segregation 

is problematic so long as it represents a situation of inequality between social groups. In other 

                                                           
20 This is the paradigm for the provision of public services that Gerald Frug calls “community building”. See Gerald 
E Frug, “City Services”, N.Y.U.L. Rev, No. 73, 1998. 
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words, residential segregation normally operates as a mechanism through which inequality 

between social groups is generated through territorial isolation of a disadvantaged social group. 

Utilizing the dramatic experience of racial segregation in the United States, Elizabeth Anderson 

earmarks that there are three mechanisms through which residential segregation generates 

inequality.21 The first one deals with the access to private services. Living in a segregated 

neighborhood normally prevents access to job opportunities, commercial services, health 

services, etc.22 The second mechanism deals with the accumulation of social capital. The spatial 

isolation of a minority group prevents the formation of a social network between members of this 

group and people of more advantaged groups, networks that could eventually help to improve the 

initial disadvantage of the minority group.23 The third mechanism refers to the access of public 

goods and services. Evidence shows that disadvantaged groups that live in isolated territories 

have less access to good and services such a police protection, parks, quality schools, etc.24  

 Anderson also argues that such patterns of inequality are reinforced through the process 

of stigmatization of the social groups territorially segregated, which is an indirect path to 

generate inequality.25 Stereotypes that normally form due to the isolation of disadvantaged 

groups affect the relations between these groups and other groups, and it prevents the 

cooperation between diverse groups. It is plausible to believe that more advantaged groups, 

whom normally make up all the economic and political power, will have to make decisions that 

affect these groups based on these stereotypes.  

 The second type of reasons against residential segregation has to do with the idea of 

democracy. Residential segregation is an obstacle to the idea of democracy as a community of 

                                                           
21 Elizabeth Anderson, The Imperative of Integration, Princeton, N.J., Princeton University Press, 2010. 
22 Id at 27-31. 
23 Id at 31-38. 
24 Id at 38-43. 
25 Id at 44-66. 
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equals that make decisions in a collective and collaborative form. Residential segregation makes 

necessary communication and cooperation that is required for the construction of strong 

democratic institutions less probable.26 On the contrary, segregation promotes a parish 

perception of life, and it makes it hard for people of different social or ethnic origins to 

empathize amongst themselves.27 This can be problematic from a democratic point of view even 

in cases in which segregation does not give basis to relations of inequality.  

Chilean cities, just as their Latin-American counterparts, have traditionally been very 

segregated along socioeconomic lines. The rich and the poor have historically lived far away 

from each other. Interestingly, this process has intensified in the last decades, despite years of 

economic growth and democratic stability. A study recently conducted in 25 Chilean cities tried 

to measure the number of inhabitants that live in marginalized neighborhoods, designated in the 

study as “guetos”.28 The study considered marginalized neighborhoods as those which meet the 

four following characteristics: (1) populated predominantly by low-income people (monthly 

income less than $700), (2) a significant portion of the low-income population of the whole 

urban area is gathered here, (3) lower than average levels of services and commerce offered, and 

(4) it is found geographically distant from the center of the city. According to this study, around 

10% of the Chilean population lives in a marginalized neighborhood (1.684.190 people). Close 

to half of them live in segregated neighborhoods in Santiago, the capital of the country.  

 Social housing policies in Chile have been one of the causes behind the intensification of 

the territorial isolation process of low-income families in the last decades.29 This institutional 

                                                           
26 Id at 89-111. 
27 Cashin, Sheryll D., “Localism, Self-Interest, and the Tyranny of the Favored Quarter: Addressing the Barriers to 
New Regionalism,” Geo LJ, Vol 85, 1999. 
28 ATISBA, Guetos en Chile, Santiago, 2010. 
29 See Andrea Tokman, “El MINVU, La Política Habitacional y La Expansión Excesiva De Santiago” en Galetovic, 
A., & Jordán, P. , Santiago. Donde Estamos Y Hacia Dónde Vamos. Santiago, CEP, 2006; Dionysia Lambiri and 
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regime has prioritized the massive delivery of housing subsidies to families without access to 

formal housing. The problem is that such subsidies have just been sufficient to acquire the house 

with minimal quality standards, but have not allowed these families to compete for a good 

location. The result has been the construction of new homogeneous neighborhoods with a high 

concentration of poverty in the outskirts of Chilean cities. This is what I call the “spatial bias” 

that Chilean housing policies have had since the creation of the subsidies programs in mid-

1970s. Or what experts in this area call “the problem of the ones with a roof”.30 

 Even though empirical evidence is scarce, existing studies suggest that the process of 

segregation of low-income families has negatively affected their possibilities of development. 

Larrañaga and Sanhueza found that residential segregation of the poor in Chile has had a 

statistically significant effect over variables such as assistance to pre-school and school, school 

performance, and youth labor activities.31 In all these variables, families territorially segregated 

display more negative numbers than their counterparts living in less segregated neighborhoods. 

The authors did not find relevant effects in other variables, such as probability of teenage 

pregnancies, probability of single mothers and other health indicators. In another study, Celhay 

and Sanhueza compared labor indicators of people living in irregular settlements versus those of 

people living in social housing condominiums, and they demonstrated that living in the first 

ones, which are usually better located than the second ones, positively affects access to labor 

                                                                                                                                                                                           
Miguel Vargas, “Residential Segregation and Public Housing Policy, the Case of Chile”, Working Document, UDP, 
2011; Jan Dohnke et al., “Achieving a Socio-Spatial Mix? Prospects and Limitations of Social Housing Policy in 
Santiago De Chile,” Housing Studies, 2014. 
30 They refer to the policy transition from the problem of people without formal housing to the problem of families 
living in formal housing but in marginalized conditions. See Alfredo Rodríguez and Ana Sugranyes, “El Problema 
De Vivienda De Los ‘Con Techo’,” Eure, no. 91, 2004. 
31 Osvaldo Larrañaga and Claudia Sanhueza, “Residential Segregation Effects on Poor’S Opportunities in Chile,” 
Santiago, Documento de Trabajo, Departamento De Economía, Universidad De Chile, 2007. 
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opportunities.32 Finally, Sabatini et al in a recently published book compared the effects of 

segregation in families living in social housing condominiums.33 The authors studied eight 

condominiums built through the housing subsidies programs, which present similar 

characteristics except for their level of territorial isolation. The results of the study demonstrate 

that the inhabitants of more territorially isolated condominiums show less degrees of social 

mobility, higher rates of labor inactivity by the partner who is the head of the household, greater 

commuting times to work, and access to lower quality jobs. The difference is particularly acute 

between inhabitants of condominiums located in Santiago. Furthermore, the authors found that 

inhabitants of more segregated areas have a worst perception of their neighborhoods, have a 

greater desire to leave those places, and believe that the place where they live affects their labor 

situation. These more subjective indicators are more acute in smaller cities, which the authors 

consider is due to the fact that in these cities, due to the lower geographical scale, the population 

easily recognizes the name of the neighborhoods considered “bad places”. 

 In sum, and even though the empirical evidence is limited, it seems that territorial 

isolation of low income people has intensified in the last decades in Chilean cities, which has had 

an independent effect in their social and economic opportunities. This is obviously a problem 

from an equality point of view. It is also problematic from the point of view of democracy, 

which is based on the idea of a community of equality that collectively participates in the 

decisions belonging to all, and where everybody’s interest, especially those with greater 

disadvantage, are acknowledge by the community. This is improbable in the Chilean context 

where the possibility of social interaction between people of different social classes is very low.  

                                                           
32 Pablo Celhay and Claudia Sanhueza, “Location, Location, Location: Labor Outcomes in Urban Slums of 
Santiago-Chile,” Documento De Trabajo, Instituto De Políticas Públicas, Universidad Diego Portales no. 3, no. 3, 
2011. 
33 Francisco Sabatini et al, Segregación de la Vivienda Social: Ocho Conjuntos en Santiago, Concepción y Talca, 
2013. 



Draft for SELA 2015- Do Not Distribute or Cite   Diego Gil Mc Cawley  
 

12 
 

These normative aspirations should be part of the content of housing rights and should shape the 

institutional regime of social housing provision in Chile.  

 

III. Regulatory Minimalism  

  The satisfaction of social rights depends, to a large extent, on institutional arrangements. 

Institutional arrangements define the possibilities of the fulfillment of a social right. The 

identification of a shared public goal does not necessarily answer the question about which are 

the most effective legal and policy instruments to satisfy this objective.34 This is particularly true 

in the case of ambiguous public aims, just as most of social rights are. For example, the 

recognized shared right to good quality education does not tell us much whether the regimen for 

the provision of education should be public, private or a mixture. To accomplish this, you must 

analyze the different possible institutional alternatives and contrast its merits and disadvantages, 

with special attention to the context where these institutional regimes have to operate.  

 In this section, I will refer to a particular discourse about how the State should intervene 

in the market to produce public goods, which certain literature has so-called “minimalism”.35 

Regulatory minimalism has become a popular discourse in the discussion about effective 

institutional forms of administrative intervention.36 It provides an alternative approach to the 

rigidity and inevitable discretion of a vertical and centralized model of public decision-making 

(which in the American literature is known as “command and control”). Also, minimalism does 

                                                           
34 Komesar, Neil K., Imperfect Alternatives: Choosing Institutions in Law, Economics, and Public Policy, University 
of Chicago Press, 1994. 
35 In this section I rely on the framework elaborated by Sabel, Charles F. & Simon, William H., Minimalism and 
Experimentalism in the Administrative State, 100 THE GEORGETOWN LAW JOURNAL 53, 2011. 
36 In the U.S. legal academia the key person associated to this school of thought is Cass Sunstein, for his regulatory 
ideas defended in books like the popular “Nudge”. SeeThaler, Richard, and Sunstein, Cass, Nudge: Improving 
Decisions About Health, Wealth, and Happiness. Penguin Books, 2009. See Robert Kuttner, The Radical 
Minimalist, AM. PROSPECT, Apr. 2009.. 
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not trust in the idea of participative public decision-making in ordinary political times. The basic 

idea behind regulatory minimalism is to maximize the efficiency of administrative intervention 

and minimalize the discretion of the state bureaucracy. To accomplish this, it trusts in the 

performance and norms of the market to provide public services.  

 On an institutional design level, the minimalist model favors the economic analysis of 

cost and benefit. According to this vision, when it is time to formulate rules, government 

agencies should make a systematic analysis of the benefits and costs of a particular 

administrative intervention. At the level of public services implementation, minimalism favors 

the design of programs that complement and induces market action.  

 Demand subsidies or “vouchers” are a conspicuous expression of the minimalist model in 

the social policy area. The rationale of the model is that the beneficiaries of public policy are the 

ones who are in a better position to choose the provider who will best satisfy their interests. 

Subsidies should be sufficiently capable of generating a competitive market of providers of 

public services. Therefore, the role of the government is to stimulate the market’s action. That 

way, the provision of public goods is disciplined through market mechanisms, avoiding at the 

same time every possibility of discretionary bureaucracy.  

 In the realm of housing provision, minimalism can be identified in such proposals that 

consider demand subsidies as the most adequate form to satisfy the populations’ demand for 

housing, including the demand for social integration. For example, Robert Ellickson has 

suggested that the housing vouchers program of the federal government of the United States 

(Section 8) is a better mechanism for social integration than any other instrument that have been 

tried in this country.37 His principal arguments are that housing vouchers are easier to target in 

low-income families, have lower administrative cost because the government limits its action to 
                                                           
37 Ellickson, Robert C., “The False Promise of the Mixed-Income Housing Project”, UCLA L. Rev. Vol. 57, 2009. 



Draft for SELA 2015- Do Not Distribute or Cite   Diego Gil Mc Cawley  
 

14 
 

its correct and transparent delivery, give the beneficiary the freedom to choose the place where 

they really want to live, and are more invisible, since the resident neighbors need not know who 

lives in the neighborhood finance by the vouchers, which reduces the possibility of 

discrimination.  In the same line, Peter Schuck also has defended minimalist solutions to fight 

residential segregation.38 Through the analysis of the implementation of three judicial decision 

that in the United States established a mandate to promote residential integration, Schuck 

suggests that the legal regimes have strong limitations to promote racial and socioeconomic 

diversity on a residential level. According to Schuck, the market significantly restricts the 

governmental efforts to promote residential integration, which is reinforced by the classism and 

the consequent resistance of the communities to receive people of different social origin. In the 

face of this reality, Schuck suggests modest forms of public intervention that promote integration 

on a lower scale and in the most invisible form possible. Schuck believes that the distribution of 

housing vouchers is the most adequate form to fulfill these objectives.39  

 

IV. Minimalism in Chile’s Housing Policy  

 Through a summarized historical recount of the institutional architecture that has 

governed housing law and policy in Chile, this section develops the two principal arguments of 

this article. First, that the minimalist regulatory discourse has had considerable influence in 

                                                           
38 Schuck, Peter H. Diversity in America: Keeping Government at a Safe Distance, Harvard University Press, 2006, 
chapter 6. 
39 A critical difference between the federal vouchers program in the United States and the subsidy programs in Chile 
is that the first one supports rental housing, whereas the second ones finance the acquisition of property. In 2013, the 
government of Chile launched a rental subsidy program, which has had around 7,000 beneficiaries. According to a 
recent study, this new program has had positive effects in terms of reducing the overcrowding levels of housing, and 
diminishing the financial burden of eligible families. However, there has not been progress in terms of the location 
of the units financed. See Slaven Razmilic, “Subsidio al arriendo: primeros resultados y pasos a seguir”, Propuesta 
de Política Pública No 6, Centro de Estudios Públicos, March 2015. 
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Chilean housing policy since the 1970s. Second, that this discourse and institutional practice 

results is inadequate to solve the demand for social integration involved in housing rights.  

 

A. The Foundation of the Minimalist Regime for Social Housing Provision in Chile  

 Chile has a long tradition of housing assistance programs to low-income families that 

lack access to formal housing, which dates back to the beginning of XX century. In the 

beginning of the military dictatorship that governed the country between 1973 and 1990, these 

programs took a radical turn.40 During this time, the dictatorship established a housing policy 

regime based on the market, model known as “enabling market housing policy approach”.41 

Despite the fact that this program has had diverse institutional expressions, the core of it has 

been highly stable in terms of both, its main characteristics and its continuity in time. The current 

regime is, to a large extent, an expression of this model.  

 The transformation of this model governmental housing assistance in Chile was a part of 

a larger reform package of neoliberal orientation implemented in the country during the military 

regime.42 In the realm of social policy, these reforms follow two principal objectives. The first 

one was to establish a “Subsidiary State,” in which the government could reduce its intervention 

to those areas which the market could not cover.43 Second, was to target public aid to the most 

disadvantaged families. The diagnosis of the military government, which at least in the social 

                                                           
40 Before the new market-oriented model was implemented in Chile, governmental agencies controlled the entire 
process of design and construction of affordable housing. These institutions, like the Housing Corporation 
established in 1953 and abolished during the dictatorship, operated as truly real estate developers, using the 
regulatory powers of the government such as eminent domain to facilitate the construction of social housing 
projects, like eminent domain. The main problem that these institutions had was that they did not reach the poorest 
families of the country, most of who had to invade land to have a place to live. See MINVU, Chile: Un Siglo de 
Políticas de Vivienda y Barrio, 2004; y Hidalgo, Rodrigo. La vivienda social en Chile y la construcción del espacio 
urbano en el Santiago del siglo XX. Vol. 3. Instituto de Geografía, Pontificia Universidad Católica de Chile, 2005. 
41 Mario Navarro, “Housing Finance Policy in Chile: the Last 30 Years,” Land Lines 17, no. 3, 2005. 
42 Here I follow Rodrigo Hidalgo, supra note.. 
43 Id at 349-350. 
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housing sector was partially correct, was that government’s assistance programs were not 

reaching the most vulnerable families in the country.44 These two objectives have marked 

Chilean social policy to this day, regardless of the fact that a center-left political coalition has 

maintained control of the executive power most of the time since the return of democracy to 

Chile in 1990.  

 In the social housing sector, the regime’s philosophy established by the dictatorship was 

to stimulate the market so that it can respond to the housing needs of low-income population.45 

The institutional basic structure of this model has been the implementation of a complex system 

of housing subsidies aimed at promoting homeownership among low-income families. The 

original idea of the dictatorship was to establish a housing demand subsidy that would 

complement the families’ savings and a mortgage loan obtained in a private bank; thus, avoiding 

an excessive paternalistic state. This was the structure of the first housing subsidies program 

established in 1978. However, this original form of subsidies had to be modified considerably in 

subsequent programs that followed due to, primarily, the limited possibilities of savings and 

access to private banking by low income families.  

 It is important to note that the creation of housing subsidies programs was complemented 

by other institutional reforms that help to establish the regulatory model “enabling housing 

markets”. The first, and arguably the most important one, was the deregulation of the urban 

market.46 The military government considered that for an appropriate operation of the urban 

market, urban land could not be a scarce resource. Because of it, they implemented reforms that 

drastically increased the urban boundaries, and they considerably reduced property taxes and 

                                                           
44 Id at 350. 
45 Simian, José Miguel, “Logros Y Desafíos De La Política Habitacional en Chile,” Estudios Públicos no. 117, 2010. 
46 Hidalgo, supra note, at. 366-375. 
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other land use regulations. The consequence of these measures was greater land availability for 

urban transactions and less regulatory limitations for real estate developers. Dictatorship experts 

thought that these measures would cheapen the price of land, allowing greater access to formal 

housing. Evidence has shown that what happened was the opposite: prices of urban land 

increased due to the property speculation of the owners of the land added to the urban radius.47  

 The second institutional reform was decentralization. The dictatorship wanted to delegate 

greater responsibility for the supply of public services to municipalities.48 Because of it, the 

dictatorship created new local jurisdictions. Santiago, for example, came to be divided from 16 

municipalities to 32. The social homogeneity was considered a factor for the creation of new 

local governments, some of which accomplished the task of being the depositary of social 

housing projects built with State’s subsidies. La Pintana, for example, one of the poorest districts 

in Chile, was created during this time to accommodate the poor living in irregular settlements 

higher-income neighborhoods of Santiago.  

 

B. The Implementation of the Housing Supply Regime in Chile  

 Since the foundation of this market stimulation regime to promote the generation of 

social housing, the policy has basically function through two types of housing subsides 

programs. The first type is the closest to the original model that the dictatorship wanted to 

implement, that operates similarly to what is understood as a “voucher”, i.e. a certificate that is 

given to an eligible household so that she can go to the housing market to look for the house of 

her preference that would be possible to finance through the subsidy plus savings and a mortgage 

                                                           
47 Sabatini, Francisco, “Reforma De Los Mercados De Suelo en Santiago, Chile: Efectos Sobre Los Precios De La 
Tierra Y La Segregación Residencial,” Eure  26, no. 77, 2000. 
48 Hidalgo, supra note, at 379-385. 
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loan.49 The problem that these types of programs have faced is that they have not been able to 

reach the poorest families, given the inability of these families to save and get a loan. 

Consequently, middle-income families have mainly used these subsidies.50 In the face of this 

situation, that contradicts one of the fundamental principles of the social policy model 

established by the dictatorship, MHU has had to experiment with different types of housing 

subsidies programs for the poorest families of the country. Over time, nonetheless, these 

programs have adjusted to the original “voucher” or demand subsidy model.  

 The programs of housing subsidies for lower income families have constituted the core of 

the institutional regime of housing provision in Chile. These programs consume the greatest 

percentage of the public budget allocated to housing assistance. This is where MHU focuses its 

effort.51 Since the creation of these programs for the poor until early 2000s, these programs 

worked through public bids, in which MHU directly contracted the services of construction 

companies. At these bids, MHU would define the number of units that needed to be built, the 

quantity of money earmarked for the project, the number of subsidies that it aim to assign to it, 

and the minimal standards of construction. MHU also selected who would be the beneficiaries of 

these subsidies for that particular project, according to the list of applicant that meet the 

requirements. It is obvious that these programs worked very different from the original plan of 

subsidies conceived as vouchers. MHU had a lot of control over the execution of the social 

housing projects and beneficiary families had very little freedom to choose their house. 

Additionally, MHU would directly negotiate and pay to real estate companies responsible for the 

construction. That is why the literature has suggested that during these years the social housing 

                                                           
49 Simian, supra note, at 288-293.  
50 Id at 291-293. 
51 Id at 293-294 
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regime worked in practice as a supply subsidy.52 The requirements that MHU imposes for the 

construction of social housing were minimal. That is why, in order to cheapen cost and increase 

profitability, real estate companies built on cheap land, usually located in the periphery of 

Chile’s urban areas. This caused the intensification of the territorial segregation process of the 

poor in Chile to which I referred to at the beginning of the article.  

 Various problems in the implementation of these housing subsidy programs for the poor, 

amongst them the problem of residential segregation, caused the reformulation by MHU of the 

subsidies regime focus on low-income families. The creation of the “Housing Solidarity Fund” 

(HSF) constituted the most relevant effort in that regard, which has become the principal housing 

program in Chile since the early 2000s.53 With the HSF, the housing subsidies for the poor are 

more similar to the original voucher idea. HSF reduced MHU’s intervention to the evaluation 

and distribution of housing subsidies. Additionally, MHU stopped contracting directly with real 

estate companies and stopped requiring the acquisition of a mortgage loan, which in previous 

programs MHU was providing itself given the banks’ resistance to give loans to low-income 

people. In its original version, HSF favored the application to housing subsidies of groups of 

people that presented a social condominium housing project. The idea behind the collective 

application was to promote the insertion of a consolidated community to a new neighborhood. 

HSF can be considered as a program that increased the privatization in the provision of social 

housing regime given that MHU no longer plays the role of controlling the design process and 

preparation of a social housing project. Therefore, the new regulation established an intermediary 

legal figure that corresponds to institutions that mediate between the applicant communities, 

                                                           
52 Ana Sugranyes, “La Política Habitacional en Chile, 1980-2000: Un Éxito Liberal Para Dar Techo a Los Pobres,” 
en Rodriguez, Alfredo, and Sugranyes, Ana (eds.), Los Con Techo, Un Desafío Para La Política De Vivienda 
Social, Ediciones SUR, Santiago, 2005, p. 23–58. 
53 Simian, supra note, at 300-302. 
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MHU, and the construction companies. The role of these intermediaries is to assist families 

through the whole process from the application to the subsidies, to the actual of the social 

housing project. These intermediaries can be for profit or non-profit entities, and also 

municipalities that have demand for social housing. Furthermore, MHU can act as intermediary 

in some exceptional cases.  

 In the last presidential administration, where a center-right government was in control of 

the executive power (2010-2014), substantial modification to the HSF where introduced, which 

became the new “Housing of Choice Solidarity Fund” (HCSF). It is possible to hold that with 

HCSF the process of adjusting the housing subsidies programs to the original idea of a voucher 

was completed.  The new program favors the individual application to a housing subsidy in such 

a way to allow the beneficiary to have complete freedom to look for a house in a place of his 

preference. Intermediaries and construction companies have the possibility to present social 

housing projects separately from the potential beneficiaries. In this way, the government in place 

pretended to give greater freedom of choice to the beneficiaries of the policy, and at the same 

time, allow them to have the option to access some of the projects presented independently to 

MHU.  

 

C.  The Limits of the Minimalist Regime to Promote Residential Integration  

A minimalist logic has had a significant influence in the institutional architecture of 

Chile’s housing policy. Such influence can be primarily seen in the effort to establish a regime 

that reduces administrative intervention to the distribution of housing subsidies aimed at 

stimulating the market’s response to the housing needs of the low-income population. 

Implementing a minimalist regulatory model has required some experimentation on behalf of 
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MHU, especially with the housing subsidies programs for low-income people. Nevertheless, the 

implementation of this discourse has been increasingly successful over time. Today, housing 

policy works in a way that is very closely related to the original voucher idea.  

 Increasingly, there have been attempt to respond to the problem of residential segregation 

through the subsidies programs. In particular, in the last decade special incentives have been 

included, and there has been an increase in the amount of money involved in each subsidy to 

improve the location of affordable housing. Nonetheless, and even though the empirical evidence 

is scarce, it is an obvious fact that housing subsidies do not allow beneficiaries to get a house in a 

middle or high-income neighborhoods. Evidently this makes integration of low-income families 

into neighborhoods better connected with urban opportunities very difficult. In other words, low-

income families that obtain a housing subsidy cannot manage to compete with the preferences of 

families with higher incomes.  Even though the minimalist discourse promotes freedom of choice 

for the beneficiaries of this social policy, the possibility of expressing location preferences is 

very limited.  

 The objective behind the subsidies is to stimulate the market to generate affordable 

housing supply. The problem is that there is no guarantee that location of the supply will allow 

social integration for low-income families. Furthermore, the supply often adjusts to the price of 

the subsidies, as it was proven by the “differentiated location subsidy” included in the HSF in 

2006 to complement the regular subsidy. The objective of this special subsidy was to improve 

the location of social houses. The requirements of the special subsidy only allowed using it to 

purchase land in the district where the beneficiaries lived or in neighboring communities. That 

way, eligible households would not be forced to purchase an affordable housing unit in the city’s 

periphery. A recent paper shows that a few months after the implementation of this subsidy, the 
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urban market internalized the increase in price; thus, the increase was captured by landowners 

and did not translate into better location for social houses.54 This to say, that increasing the sum 

of subsidies is not necessarily equivalent to better location. Except maybe, if it were a radical 

increase, in which case there would be good reason to think there is a squander of public 

resources considering the potential alternative uses of that money.  

 An institutional scheme that concentrates its efforts in the targeted delivery of individual 

housing subsidies seems to be an imperfect regulatory strategy if we pretend to promote 

socioeconomic residential integration. Subsidies can be a good financing mechanism, but they do 

not adequately face the central problem behind the residential integration efforts, which is the 

generation of well-located land for social housing. To do this we need active mechanisms of 

administrative intervention. At least two strategies seem to be needed to address this goal. The 

first one is a regulatory strategy, which implies using land use legal instruments to generate land 

supply in integrated locations.55 A second strategy involves the government acting directly in the 

organization of inclusionary housing projects. Both strategies could be implemented through 

different policy mechanisms, which would probably require significant changes to the legal 

regime governing housing provision and urban development in Chile. These strategies 

contradicts the minimalist regulatory logic of the current housing policy regime that has focused 

governmental efforts in the distribution of subsidies, and not in city’s land use regulation nor in 

the coordination of integrated housing solutions.  

 

                                                           
54 Slaven Razmilic, “Property Values, Housing Subsidies and Incentives: Evidence From Chile's Current Housing 
Policies”, Master Dissertation, Massachusetts Institute of Technology, 2010. 
55 Many countries around the world use conditional zoning instruments to generate supply of affordable housing in 
higher-income neighborhoods. See Calavita, Nico and Mallach, Alan, Inclusionary Housing in International 
Perspective : Affordable Housing, Social Inclusion, and Land Value Recapture, Cambridge, Mass. Lincoln Institute 
of Land Policy, 2010. 
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V. Conclusion: Housing as a Right  

 The content of the right to housing has several characteristics that separate it from more 

traditional public services (education, pension and health). This has caused some to hold that 

housing is “the wobbly pillar” of the welfare state.56 Two are the principal characteristics that 

separate it from other public services. First, housing is normally understood to be both a public 

good and an individual asset, as described above. Housing rights’ primary role is to allow 

improvement of a central aspect of peoples’ quality of life. But there is also a public aspect to 

social housing. Social housing meets a significant function in the inclusion and recognition of 

every citizen in a political community.57 

 The second distinctive characteristic of social housing is that in most western states, 

housing policy is understood to be more of a correction than a replacement of housing market. In 

the vast majority of these countries, the private sector is the ultimate responsible for the 

construction and distribution of social houses. Public agencies establish the institutional context 

and the regulatory guidelines to ensure the supply of worthy quality housing.  

 Consequently, understanding housing as a right is not necessarily contrary to private 

provision of affordable housing nor to the idea of a house as an individual asset. The problem in 

Chile, in my view, is that the minimalist rationality of housing law and policy has privileged the 

concept of housing as an individual good, and has left to the side the ideal of community 

building through housing. Today, social housing unit delivered through state subsidies is 

significantly of greater quality that the units delivered decades ago. But, as I have argued, the 

current housing policy regime is insufficient for the promotion of social inclusion.  

                                                           
56 See Bengtsson, supra note. 
57 See Kennedy, supra note. 
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 The minimalist logic of current housing policy regime restricts governmental assistance 

to a defined sector of its citizens who are not capable of participating in the housing market. The 

policy stimulates the market, through housing subsidies, to provide an answer to the demand of 

low-income families. The rest of the urban market is left untouched. A housing policy that 

responds to the demand of residential integration requires the beneficiaries of the policy 

participating in equal conditions in the urban market. This would only possible if there is a 

structural administrative intervention in the housing market, and intense institutional support 

structures for disadvantaged families. To achieve this, more regulation, more coordination, and 

more administration is required than what is allowed by the minimalist regulatory recipe.  

  

  

   

 


