
In What Respect? 

Iñigo de la Maza Gazmuri1 

1. On various animals 

Here are a few of my favorite stories. 

Umberto ECO tells how, throughout its medieval tradition, Europeans were convinced of 

the existence of the unicorn, an animal that resembled a delicate, gentle white horse with a horn 

on its snout.2 As finding unicorns in Europe proved to be quite difficult, as tradition grew it was 

concluded that these animals must live in exotic countries. Marco Polo, inasmuch as an 

inhabitant of medieval Europe, was soaked in this tradition, and so, when he traveled to China, 

he readied himself for encountering unicorns and, indeed, during the journey he diligently sought 

them. Eco tells us that the desired encounter occurred during the traveler’s journey home, while 

on the island of Java. An honest chronicler, Marco Polo could not help noticing certain 

differences between these unicorns and those described in the European tradition. Eco renders 

Polo’s account this way: 

[T]hey were not white but black. Their skin resembled that of buffaloes and their 
abdomens were as bulky as those of elephants. Their horns were not white but 
black, their tongues were rougher and their heads resembled those of wild boars.3 

The second of my favorite stories is narrated by FERNANDO DE TRAZEGNIES, and goes: 

The chronicler Juan de Matienzo, when he tried in 1567 to describe the llamas 
discovered in Peru a few decades earlier, found no better way than to consider 
them sheep: “The locals call sheep llamas .... They are the size of asses, with long 
legs and a wide belly; their neck and waist taken from a camel. Their heads are 

                                                           
1 Lawyer; Doctor in Law; Research Professor at the Law Faculty of Diego Portales University; Professor of Civil 
Law; Mailing address: República 105, Santiago, Chile; Email: inigo.delamaza@udp.cl. 
2 Serendipities. Language and Lunacy, Orion Books, London, 1998 
3 ECO (n. 1) p. 72 



de la Maza 

2 
 

long …” but, despite all these differences, they were nothing other than Castilian 
sheep with “special characteristics.”4 

Finally comes this reference to trusted systems on the Internet, where Lawrence LESSIG notes: 

For code constraints alone are not “contracts.” Sure, they are “like” contracts, 
(they are both self-imposed constraints) but “like” is not “is.” A “lion” is like a 
“cat”, but one would be quite foolish to let one’s kid play with a lion. And so too 
would one be foolish to assume code constraints and contracts equally benign.5 

2. The contract as agreement 

According to the liberal narrative, a contract is an agreement.6 And although the relationship 

between contract and agreement – even when lack of consent (namely error, duress, or fraud) 

does not apply – always has a slightly metaphorical savor,7 its importance to the topic of interest 

here lies in certain consequences that follow from considering the contract as agreement. 

The first is that, when dealing with written contracts – and those that interest us here are – 

the actual text is essential in establishing the rights and obligations that arise from the 

                                                           
4 DE TRAZEGNIES GRANDA, F., La responsabilidad extracontractual, Pontificia Universidad Católica del Perú, 2003, 
p. 32. 
5 LESSIG, L., “La Ley del caballo: lo que el ciberespacio podría enseñar”, in de la Maza Gazmuri I (coord.) Derecho 
y tecnologías de la Información, Universidad Diego Portales, Santiago, 2002, pp. 38-39. 
6 RADIN, M., Boilerplate, The Fine Print, Vanishing Rights, and the Rule of Law, Princeton University Press, New 
Jersey, 2013, p. 143. I do not mean to say, of course, that, necessarily, the normative basis to justify the obligatory 
nature of the contract is, exclusively, the fact that the parties reached an agreement. The philosophical discussion is 
much more complex (see, e.g., BENSON, P., (ed) , The Theory of Contract Law, Cambridge University Press, New 
York, 2001). What I want to affirm, on the contrary, is that the notion of agreement is key in our understanding of 
contract even though, as I explain in the next note, it has a somewhat metaphorical savor. 
7 For at least two reasons, the first of which being that for a contract to strictly correspond to an agreement it would 
have to be the case that, by means of the agreement, all of the risks that could be involved in the transaction would 
be distributed, forming, in economic terms, a “perfect contract.” See, e.g., SHAVELL S., “Contracts”, en NEWMAN P., 
(ed) The new Palgrave dictionary of economics and the law, vol. 1, Palgrave Macmillan, Houndmills, pp 436–445. 
This idea is extremely important at a basic level and it is not uncommon for parties to agree on very narrow aspects 
of the transaction, such that the rest of content of the contract is exogenous to their preferences. In systems of 
codified rights, most of the normative content of contracts is determined by something that the parties, strictly 
speaking, did not agree to: the default rules of the will of the parties. A lucid analysis is found in CRASWELL, R., 
“Contract Law, Default Rules, and the Philosophy of Promising”, en The Michigan Law Review, vol 88, 1989, pp. 
489-529. 
The second reason is that if, as is usually the case, at least in common law, the objective theory of will is accepted, 
the contract does not necessarily correspond to what the parties believe to be agreeing to. A general treatment of this 
is found in FARNSWORTH, A., Contracts, 3ª ed., Aspen Law & Business, Nueva York, 1999, pp. 116-130. 
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contract.8 This does not mean that all the rights and obligations are derived from the text,9 but, in 

general, it means that we must take very seriously those that are. 

The second consequence is that, at least in the classical understanding of contract, the 

reasons judges move away from its prescriptive content are basically two-fold: for issues related 

to the formation of choice (that is, duress, error and fraud as grounds for annulment) or issues 

related to public interest (for instance, unlawful basis and illicit purpose as grounds for absolute 

nullity). In general, however (grievous damages represent a conspicuous exception), judges in 

this classic version of the contract are not allowed to interfere when the problem is lack of 

commutativeness between the binding positions where the contract leaves the parties involved.10 

My suggestion is that the liberal understanding of contract as agreement has proven to be 

extremely sticky, so much so that it has impregnated phenomena similar to the contract (as 

similar as a unicorn may be to a rhinoceros or a llama to a sheep), leading us to treat these 

phenomena as if they were indeed contracts. We often call these phenomena contracts of 

adhesion. And, it is true, they resemble contracts. Just as lions resemble cats. 

3. Contracts of adhesion 

For about a century now, contracts of adhesion have been something akin to a bête noir of 

contract law.11 

                                                           
8 This is particularly true for common law systems. For the U.S. experience, see the literature cited by VAN ALSTINE 
(“Of Textualism, Party Autonomy, and Good Faith”, en William and Mary Law Review, vol. 40-4, 1999, pp. 1231-
1236). 
9 The general principle of good faith conspiciously introduces others. See, e.g., WHITTAKER, S. y  ZIMMERMAN, R., 
“Good Faith in European contract law: surveying the legal landscape”, en Id. (edits.), Good Faith in European 
Contract Law, Cambridge University Press, 2000, pp. 6-62 
10 See, e.g., ZIMMERMAN (The Law of Obligations, Roman Foundations of the Civilian Tradition, Juta & Co., Cape 
Town, 1992, p. 268) referring to the fate of the grievous damages lawsuits in Germany, Austria, and France 
11 More than a century has passed since SALEILLES warned about this type of transaction in jurisprudence, observing 
that some pretended contracts “have no more contract to them than the name.” 
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In the Chilean context, Law 19,496 on Consumer Protection defines a contract of 

adhesion in its Article 1.6 in the following terms: one “whose clauses have been proposed 

unilaterally by the supplier without any capacity for the consumer, when entering it, to alter its 

contents.” A more useful and fuller characterization of the effects of adhesion contracts that 

often cause problems for consumers has been provided by Tod RAKOFF, enumerated in the 

following way: (1) the document whose legal validity is in question is a printed form containing 

a plurality of terms and aspires to be a contract; (2) that form was drafted by, or on behalf of, one 

party to the transaction; (3) the party that drafted the terms is involved in numerous transactions 

of this type and routinely performs them; (4) the printed form is submitted to the counterparty as 

binding with notice that, excepting very few situations – and more often than not, not even in 

these – the agreement may be amended in a way that maintains the structure of the contract as 

designed by the party that wrote it; (5) after the parties – if there even are parties – reach 

agreement on the terms open to negotiation, the adhering party must sign the form; (6) compared 

to adhering parties, the party demanding agreement actually carries out a reduced number of 

such transactions, and (7) the principal obligation of the adhering party to the transaction as a 

whole is considered in terms of payment of a sum of money.12 

Once the implications traits of a contract of adhesion are understood, there is another 

thing about them that is useful to know: they are ubiquitous. From the ‘apps’ on our cell phones 

to surgeries undergone in private clinics, from simple credit cards to the funeral services offered 

by cemeteries; wherever bank accounts, Internet access, cable television and telephone services, 

                                                           
12 RAKOFF, T., “Contracts of Adhesion: An Essay in Reconstruction”, 96 Harv. L. Rev 1173, 1177. 
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home alarm systems, car insurance, automobile leases, or the administration of pension funds are 

involved, regulation is determined by contracts of adhesion.13 

4. What irritates us about contracts of adhesion? Two types of inequality 

What is it that irritates us about this type of contract? The answer, in my opinion is related to the 

inequality that these contracts impose or tend to impose between the parties. 

 DWORKIN described equality as a popular yet mysterious political ideal.14 The mystery – 

which is what grabs our interest – seems to stem from the fact that equality can be sought in 

terms of extremely diverse issues. Accordingly, any inquiry regarding equality – or inequality, 

for that matter – requires that we give some answer to the question: “Equal in what respect?” To 

put it in other terms – the ones proposed by Dworkin – we need to determine what kind 

of equality is important.15 

 Of course the fact that inequality between consumers and providers exists comes as a 

shock to no one, just as there is widespread agreement that the inequality should be 

corrected.16 To begin to think about how we might correct it, we would do well to start by asking 

ourselves in what respect we identify inequality.  

                                                           
13 The same idea is found in SLAWSON, D., “Standard Form Contracts and Democratic Control of Lawmaking 
Power”, 84 Harv. L. Rev. 529, 529 (1971), in the following terms: 

Standard form contracts probably account for more than ninety-nine percent of all the contracts 
now made. Most persons have difficulty remembering the last time they contracted other than by 
standard form; except for casual oral agreements, they probably never have. But if they are active, 
they contract by standard form several times a day. Parking lot and theater tickets, package 
receipts, department store charge slips, and gas station credit card purchase slips are all standard 
form contracts. 

14 DWORKIN, R. , Sovereign Virtue, Harvard University Press, Cambidge, Mass. , 2000, p. 11. 
15 Loc cit 
16 Thus, for example, BERCOVITZ RODRÍGUEZ-CANO, A. (“La protección de los consumidores, la Constitución 
española y el derecho mercantil”, in BERCOVITZ RODRÍGUEZ CANO, A. y R., Estudios jurídicos sobre la protección 
de los consumidores, Tecnos, Madrid, 1987, p. 22) eloquently phrases it: 
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 If the question is limited – as I intend to do here – to contracts of adhesion, it is only 

necessary to recall their definition or characterization to realize that there is inequality with 

regards what we might call the "bargaining power of the parties." SLAWSON has been defined in 

concise and elegant manner bargaining power as "the power to set the terms of the contract."17 

So we find inequality between providers and consumers with regards the power to set the 

terms of the contract. It is the provider who fixes them and the consumer who can only accept or 

reject the contract without altering its content. The contract of adhesion suppresses the possibility 

of negotiating contract terms. 

Yet this may not be the whole problem. As far as I have been able to ascertain, the courts 

do not entertain litigation if just because one party has set the terms of the contract and the other 

has expressed a willingness to accept those terms after being advised that they cannot alter its 

design. 

 I believe that it is possible to identify a second type of inequality between providers and 

consumers which is, ultimately, what makes contracts by accessionof adhesion legally 

troublesome. This time unequal power of negotiation is not in question – although, as I will show 

later, the inequality of bargaining power is the best explanation for it – but rather, inequality in 

the terms of the contract.  

 The real problem of contracts of adhesion does not seem to be that the supplier 

unilaterally sets the terms of the contract, but rather the fact that the terms of these contracts tend 

                                                                                                                                                                                           
The need for the consumer to be protected results from recognition that there is a large mass - the vast 
majority of people – of people who perform the normal operations of the everyday life, mainly related to 
the acquisition of goods and services who are not in a position to acquire on their own adequate quality 
and prices. The prototype of the consumer in need is the person who individually is not in a position to 
make their fair demands for the products or services purchased, and who lacks the necessary means to 
confront the companies contracted. 

17 SLAWSON, D. , Binding Promsises, 1996, p. 23. 
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to tilt the rights and obligations of the parties to the detriment of the consumer. The problem, in 

other words, does not directly lie in the absence of any power of negotiation, but rather in the 

pervasiveness of the unfair terms found in contracts of adhesion. 

 In general terms, unfair terms are those which unequally distribute the benefits and risks 

of the contract between the parties to the obvious disadvantage to the consumer.18 A more 

legalistic definition can be extracted from Article 3.1 of Directive 93/13/EEC in the following 

terms: 

The contractual clauses that have not been individually negotiated shall be regarded as 
unfair if, despite the requirements of good faith, they cause at the expense of the 
consumer a significant imbalance between the rights and obligations of the parties 
arising from the contract. 
 

We can now return to the question of inequality with respect to what, and answer, with regards 

the power of negotiation and the contents of the contract. 

5. The relationship between inequality in bargaining power and inequality with regard to the 
content of the contract 
 
Well, if the existence of these two inequalities in contracts of adhesion is accepted, and also that 

there are good reasons to seek equality between providers and consumers, we must go back to 

the question of what equality we seek. 

 Understanding two things helps to begin to answer this question. The first is the 

relationship between these two inequalities and the second is why that relationship is produced. 

 With regard to the former, I think the answer is relatively simplestraightforward: the 

inequality of bargaining power is inseparably linked to the inequality with respect to the terms of 

                                                           
18 CRASWELL, R. , "FREEDOM OF CONTRACT." IN POSNER, E. Chicago Lectures in Law and Economics. Foundation 
Press, New York, 2000, p. 83) provides a more economically-inclined definition by pointing out that a clause is 
abusive if the damage inflicted on the buyer is greater than the costs it saves the provider. 
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the contract. In other words, what I mean is that what often explains the unfair terms in contracts 

of adhesion is the fact that the providers can unilaterally set the terms of the contract. 

 The second question is less easy to answer: what explains this relationship? To put it 

another way, it is easy to understand the temptation facing providers to put unfair terms in 

contracts whose terms they alone determine. But it is not as easy to explain why they succumb to 

the temptation.  

 To understand this, one need only think of a product, for example a cell phone. It is easy 

to understand the temptation of reducing costs by using low quality materials that yield a poor 

quality touch screen. It is also easy, however, to understand why providers do not succumb to 

this temptation: consumers would stop buying the product.19 Why is this not the case, mutatis 

mutandis, when providers include exemption clauses in their contracts of adhesion for cellular 

telephone services? 

 In economic terms, for one thing, the fact that one of the parties can unilaterally set the 

contents of the contract does not mean that introducing unfair clauses is advisable. After all, if 

there are multiple offers in the market, other providers should have incentives to offer the same 

goods and services in more favorable conditions for the consumer, thus attracting clients away 

from those who introduce unfair terms in their contracts. It would seem to be, then, at least 

intuitively, that only providers with predominant market power could impose clauses that, in a 

situation of open competition, consumers would not accept. 

 This simple reasoning led to the jurist MESSINEO in the mid-twentieth century to argue 

that:  

                                                           
19 Of course, the correctness of this assertion depends on whether we are dealing with a product for which the 
consumer is or is not capable of noticing the defect. 
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In a regime of competition the contract of adhesion would be either inconceivable or 
could never take hold, as the consumer would always find a producer that, to attract a 
new customer, would be willing to grant conditions more favorable than another, and to 
abide consumer contest in the determination of the contractual clauses.20 
 

MESSINEO identifies both the power of negotiation and the fixing of unfair terms as functions of 

market power. This reasoning seems to have been more or less common around his time, at least 

in regard to the fixing of unfair terms.21 

 From the correctness or incorrectness of this idea, important regulatory consequences 

follow. If the problem is market power, the solution is competition. Therefore, to avoid 

inequality with regards the contents of contracts, proper regulation of competition would suffice.  

The problem, however, is that the idea does not seem to be correct. As SCHWARTZ has 

suggested, "the quality of the contract is not necessarily a function of the structure of the 

market.”22 

 There exists one technical argument and another empirical one in favor of this assertion. 

The technical argument is that, assuming a certain amount of demand inelasticity, if a 

monopolistic producer wants to increase revenue, it need not resort to unfair contract terms; it 

could merely to increase the price of its goods or services.23 The empirical argument is that 

contracts of adhesion in competitive markets also contain abusive clauses. Accordingly, it has 

been suggested: 

                                                           
20 MESSINEO, F. Doctrina general del contrato.,EJEA, Buenos Aires, 1952, p. 441 
21 CASTRO Y BRAVO. F., Las condiciones generales de los contratos y la eficacia de las leyes, Editorial Civitas S.A., 
Madrid,  1985, pp 169-70, RAKOFF (n. 11) p. 1178 notas 16, 17, SCHWARTZ, A. “A Reexamination of 
Nonsubstantive Unconscionability”, en SCHWARTZ, A. & CRASWELL, R. Foundations of Contract Law., Oxford 
University Press, New York, 1994, y  REZZÓNICO, J., Contratos con cláusulas predispuestas, Editorial Astrea, 
Buenos Aires, pp. 80-87 
22 SCHWARTZ (n. 20), p. 307. 
23 CRASWELL, (n. 17) , p. 83. 
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Often these are not large monopolistic enterprises that dispose of a gigantic 
publicity apparatus, but small companies in atomized markets in which, 
according to orthodox economic theory, competition should be predominant.24 
 

In fact, the situation may even be more dramatic, as the competition might not only represent the 

solution to the problem of unfair clauses but also, at least in part, their cause.25 

 If the market power does not explain the relationship between greater bargaining power 

and unequal contract terms then what does? One response that has earned some prestige points to 

the asymmetry of information between providers and consumers.26 Providers know perfectly 

well the contents of the contract that they offer consumers who, on the contrary, generally ignore 

the bulk of the contractual terms when signing or otherwise accepting it.27 

                                                           
24 SCHÄFFER H-B. y OTT C., Manual de análisis económico del derecho civil, Tecnos, Madrid, 1986, p. 312. 
25 I have explained this in some detail in DE LA MAZA GAZMURI, Iñigo, “Contratos por adhesión y cláusulas abusivas 
¿Por qué el Estado y no el mercado?, en Revista Chilena de Derecho Privado, vol. 1, 2003). 
26 See, for example, MARTÍNEZ DE  AGUIRRE Y  ALDAZ , C., “Trascendencia del principio de protección a los 
consumidores en el derecho de obligaciones”, ADC , 47-1, 1994, p. 80; PÉREZ GARCÍA, P. A., La información en la 
contratación privada. Entorno al deber de informar en la Ley general para la defensa de los consumidores y 
usuarios, Instituto Nacional de Consumo, Madrid, 1990, pp. 69-73; ORTÍ VALLEJO, A., “Comentario artículo 13”, en 
Bercovitz, Rodríguez-Cano, R. y Salas Hernández, J., Comentarios a la Ley General para la Defensa de los 
Consumidores y Usuarios, Civitas, Madrid, 1992, p. 404; CALLEJO RODRÍGUEZ, C., “El deber precontractual de 
información: del esquema tradicional del Código civil al régimen del derecho de consumo”, Revista Jurídica del 
Notariado, nº 47, 2003, p. 11; MORENO-LUQUE CASARIEGO, C., “Protección previa a la contratación de bienes y 
servicios”, en León Arce, A. (dir.) Derechos de los consumidores y usuarios, 2ª ed., Tirant lo Blanch, Valencia, 
2007, p. 196; MARTÍNEZ DE AGUIRRE, C., et al., Curso de derecho civil, vol. II, Derecho de obligaciones, 2ª ed., 
Colex, Madrid, 2008, p. 408; HADFIELD, G., HOWSE, R. y TREBILCOCK, M., “Information-Based Principles for 
Rethinking Consumer Protection Policy”, Journal of Consumer Policy, vol. 28, 1998, p. 140; HOWELLS, G., “The 
Potential and Limits of Consumer Empowerment by Information”, Journal of Law and Society, vol. 32, 2005, pp. 
352-356; VIGNERON-MAGGIO-APRILE S., L’information des consommateurs en droit européen et en droit suisse de 
la consommation, Bruylant Schulthess, Ginebra, 2006, pp. 30-33 y WEATHERILL, S., EU Consumer Law and Policy, 
Edward Elgar Publishing Limited, Cheltenham, 2005, pp. 84-86 .   
27 The available empirical evidence seems to show that consumers do not read the contracts by accession that they 
sign. See, in this sense, for example, BARNES (“Toward a Fairer Model of Consumer Assent to Standard Form 
Contracts: In Defense of Restatement Subsection 211 [3])”, en Washington Law Review, vol. 82 [2007] p. 237), 
said: 

The fact that consumers do not read standard form contracts is so well accepted and documented as to be 
virtually enshrined as dogma within the contracts literature. 

In the same sense I consulted HILLMAN, R., “Online Boilerplate: Would Mandatory Website Disclosure of E-
Standard Terms Backfire? en Michigan Law Review, vol, 104, 2006, pp. 841-842. For an empirical study, see 
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 Over the last decade, a complementary response – probably the sexiest one around in 

current discussions – has gained ground: consumers do not behave rationally when making 

purchase decisions28 and, we might add, providers are well aware of this and are able to take 

advantage of it.29 If these are both correct, then, it means we have something akin to a perfect 

storm. The supplier who unilaterally fixes the terms of its contracts need not worry that 

consumers might discriminate between good and bad contracts since they lack the information – 

and/or rationality – that would enable them to do so. Under these conditions, the temptation to 

transfer costs to the consumer through the incorporation of unfair terms in contracts – which can 

then be used to subsidize the retail price of the good or service – will be difficult to resist. 

6. Leveling out bargaining power? 

If so far our reasoning is accurate, what we have is this: in contracts of adhesion between 

providers and consumers there is often inequality both in terms of the power of negotiation and 

in terms of the contract itself. Meanwhile, it also seems to be the case that greater bargaining 

                                                                                                                                                                                           
BAKOS, Y., MAROTTA-WURGLER, F., y TROSSEN, D., “Does Anyone Read the Fine Print? Testing a Law and 
Economics Approach to Standard Form Contracts”, in N.Y.U. Law & Econ. Working Papers, Paper 195 (2009). 
Available at  http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1443256. 
28 See, for all, Kahneman, D. , Slovic, P. , and Tversky, A. (eds.), Judgments under Uncertainty: Heuristics and 
Biases, Cambridge University Press, Cambridge, 1982. A more detailed analysis of the limitations to the rationality 
of the neoclassical economic model in the case of consumers can be found in Hanson, J. and Kysar, D. , "Taking 
Behavioralism seriously: Some evidence of market manipulation," Harv. L. Rev., vol. 112. With regard to contracts 
of adhesion, see KOROBKIN, R., “Bounded Rationality, Standard Form Contracts, and Unconscionability”, U. Chi. L. 
Rev., vol. 70, 2003, pp. 1203-1295 
29  BAR-GILL (Seduction by Contract, Oxford University Press, Nueva York, 2013), who has considered the matter 
with great pause, warns that the problem is not only faulty rationality of consumers, but also because the providers – 
who for their part do often behave rationally – perceive the defects in this rationality and are able to take advantage 
of them in the design of contracts (Id., p. 8) The author addresses this issue with respect to contracts which govern 
credit cards, mobile telephones, and mortgage loans. With regard to the latter, BAR-GILL believes that the best 
explanation of the design of these contracts - which involve high degrees of complexity because, among other 
things, of interest rates, commissions, fees, and fines in them as well as structures of deferred costs - is precisely the 
irrationality of the consumer, expressed by a certain near-sightedness and excessive optimism (Id., p. 22) In other 
words, then, the problem is not just that consumers behave in an irrational way, but the providers are able to detect 
this irrationality and capitalize on it in the design of their contracts. 

http://papers.ssrn.com/sol3/papers.cfm?abstract_id=1443256
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power and the introduction of unfair terms in contracts of this kind are connected and that this 

relationship is explained by asymmetric access to information and irrational consumer behavior.  

 Put in this way, a good question might be whether we are capable of correcting the 

inequality regarding contractual terms by evening out negotiating power. After all, if unbalanced 

bargaining power is directly connected to the unfairness of the terms of these contracts, an 

intuitive solution would be that leveling the former should have the same effect on the latter. 

 Now then, how can bargaining power be evened? One way – perhaps the most obvious 

one – would be by requiring that all contracts be negotiated. That, however, would be an 

extremely unwieldy way to proceed. Together with the dangers of contracts of adhesion, they 

present a significant advantage. To understand it we need go no further than Coase: by 

dispensing with negotiation, the costs of entering them are suppressed – or at least drastically 

reduced (this is what MESSINEO probably failed to perceive).  And these costs are extremely 

relevant when the product or service aims to reach thousands or even millions of consumers.30 

 The question of bargaining costs, then, implies that achieving balanced bargaining power 

should not pursued by imposing an obligation on the parties to negotiate the contract. The reason 

is simple, for in the case of products or services sold to thousands or millions of people, the cost 

of negotiating contracts with individual consumers would be extremely high and, lacking state 

subsidies, we would either have to market the products without contracts or incorporate the costs 

involved in negotiating contracts into the price of the products or services. 

                                                           
30 As has been pointed out by SLAWSON (n. 16), P. 30: 

In fact, the savings effected by standardizing contracts are so great that when for some reason a 
business cannot realize them, the business is likely not to use contracts at all. The costs of composing 
a contract tailored to the particular aspects of each leaves are usually prohibitive. 
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 From a comparative perspective – as far as I am aware – the obligation of individually 

negotiated contracts has never been employed as a technique to eliminate unfair terms. Yet 

another extraordinarily pervasive technique has been. This technique aims to increase the 

bargaining power of the consumer not by allowing them to negotiate contractual terms but, more 

subtly, by making it easier for the consumer to discriminate between good and bad contracts.   

 As has been noted, what makes it difficult for consumers to distinguish between good and 

bad contracts does not appear to be related to the market share of the supplier, but rather other 

factors, among which, at least in regulatory terms, is asymmetrical access to information. For this 

reason it would seem fairly natural to attempt to improve the consumers’ position by addressing 

such asymmetries. After all, if the consumer has enough information, they should be able to 

distinguish between good and bad contracts, and avoid the latter. 

 Accordingly, improving the bargaining power of the consumer by rectifying the 

asymmetry should definitely result in more fairly balanced contractual terms. And that idea is, 

very likely, what explains why the most widespread practice in terms of consumer protection is 

obliging providers to disclose certain information.31 

                                                           
31 In Europe one of the main techniques of consumer protection consists in disclosing information, establishing a 
"right to information" with respect to consumers. The European legislators have taken this idea seriously, spreading 
this type of requirement all over regulations of consumer relations. See PALACIOS GONZÁLEZ, M., “El deber de 
información en los contratos con consumidores”, en Espiau Espiau, S. y Vaquer Aloy, A., (edits.), Bases de un 
derecho contractual europeo, Tirant lo Blanch, Valencia, 2003, pp. 89-96, WILHELMSSON, T. y TWIGG-FLESNER, 
CH., “Pre-contractual information duties in the acquis communautaire”, European Review of Contract Law, nº 4, 
vol. 2, 2006, pp. 456- 457; y VIGNERON-MAGGIO-APRILE, (L’information des  consommateurs en droit européen et 
en droit suisse de la consommation, Bruylant Schulthess, Ginebra, 2006, pp. 72-200 

Something similar happens in the US. In this regard, BEN-SHAHAR  y SCHNEIDER (More than You Wanted to Know. 
The Failure of Mandated Disclosure, Princeton University Press, New Jersey, 2014) point out (although not 
exclusively pertaining to issues related to consumer regulations):  

Mandated disclosure has been the principal regulatory answer to some of the principal policy questions of 
recent decades. A core response to financial crisis is to ratchet up (already considerable) disclosure 
mandates. 
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7. The discreet charm of public disclosure. An example 

The magnetic attraction of public disclosure to regulators is understandable, for several reasons. 

To begin, it represents what we could call “liberally virtuous.” In two different ways. Firstly, 

because it is one of the least intrusive ways the State can intervene in the market: public 

disclosure does not ban certain practices; rather, it obliges companies to admit to them, which is 

altogether distinct.32 Secondly, public disclosure lends itself perfectly to one of the most 

conspicuous principles of contract law: private autonomy.33 The function of the duty to provide 

information consists of improving the decision-making process of consumers. What is sought, 

thus, is not directly improving the quality of the contracts, but improving the quality of the 

consumer's decision, making it easier for consumers to choose what they really want. Indirectly, 

of course, this should be reflected in the quality of the contracts because, again, in all appearance 

sufficiently informed consumers do not choose defective contracts. Thus, ideally, the aggregated 

consumer decisions should eliminate abusive clauses.  

 At the same time, the liberal pedigree of public disclosure requirements as technique for 

consumer protection is what gives it its political viability. On one side, the nod to private 

autonomy constitutes an attractive political principle. On another, to the degree that they 

represent an unintrusive measure – one that precludes more intrusive measures, businesses have 

                                                                                                                                                                                           
 
32 See HOWELLS, G., “The Potential and Limits of Consumer Empowerment by Information”, Journal of Law and 
Society, vol. 32, 2005, p., 356; ZIMMERMANN, R., El nuevo derecho alemán de obligaciones. Un análisis desde la 
historia y el derecho comparado, trans. by E. Arroyo i Amayuelas, Bosch, Barcelona, 2008; El Nuevo derecho 
alemán, p. 246, y BAR-GILL, O., “Informing Consumers About Themselves”, New York University Law and 
Economics Working Papers, 2007, available at 
http://lsr.nellco.org/cgi/viewcontent.cgi?article=1115&context=nyu_lewp  (visited July 10, 2008), p. 63. 
33 On this see RIESENHUBER, K., “Party Autonomy and Information in the Sales Directive”, en Grundmann, et al., 
Party Autonomy and the Role of Information in the Internal Market, De Gruyter, Berlín, 2001, pp. 348-370. 
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good reason not to oppose them. Lastly, a third advantage they have is that they represent a 

policy choice with little cost to the State, thus making them fiscally attractive.34 

 The point here is the estimation that educating the consumer improves their bargaining 

power to the extent that they become able to discriminate between good and bad contracts. If 

they are able to make such distinction, providers will have an incentive to offer better contracts 

and competition among them will lead to, at least, fewer bad contracts. 

 I would like to illustrate this point through the Presidential Message that started the 

reform project that culminated in Law 20,555 of December 5, 2011, which amended Law 19,496 

for the protection of consumer rights in Chile. 35 The Presidential Message that spearheaded the 

bill begins: 

Companies have incentives to provide better service to customers when consumers are 
well informed and have a variety of comparable options to choose from. A central 
objective of the action of the National Service of the consumer, therefore, is to promote 
conditions such that the firms effectively inform consumers and consumers freely 
decide whom they wish to contract. This becomes particularly important as providers of 
goods and services offer an increasingly broad and often complex range of alternatives 
to the consumer. 

Noting the importance of this reform that subsequently became law is actually very pertinent. It 

intended to protect consumers from abusive practices that providers of goods and services in the 

financial sector were including in contracts of adhesion. Of similar relevance is the importance 

attributed by legislators to informational symmetry and public disclosure as the means to attain 

it. That is what, in part, the legislature attempted to bring about by passing Law 20,555 to 

regulate contracts of adhesion as important as those controlling credit cards and mortgage 

lending. It all sounds good, but there is a detail. 

                                                           
34 BEN-SHAHAR  y SCHNEIDER (n. 30), pp. 145-146.  
35 The amendment was intended to improve consumer protection in the area of financial products and services. 
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7. The evil I do not want: the problem with assumptions 

If the bargaining power of consumers was effectively improved, the inequality with regards 

contractual terms would, probably, decrease.36  The real question, however, is whether it is 

possible to increase the bargaining power of consumers – by enabling them to discriminate 

between good and bad contracts – through the imposition of disclosure requirements. 

 It has been said that "information is the antidote of error," so if the problem is lack of 

information, then the solution is its provision.37 

 This seems, in principle, nearly geometrically persuasive. Yet on reflection, we are often 

able to see that the correctness of such statements depends on the implicit assumptions it makes. 

In my opinion, there are at least three in this statement: (1) that consumers read the information, 

(2) that consumers understand the information, and (3) that consumers react rationally to the 

information.  

 Elsewhere I have examined in more detail why, in general, the correct assumptions tend 

to be exactly the opposite, that is: (1) consumers do not read contracts of adhesion, (2) 

consumers do not understand contracts of adhesion, and (3) consumers do not usually behave 

rationally when making consumer choices. 38 I will not repeat all that here but it might be useful 

to list what the Chilean legislature obliges providers to disclose concerning mortgage loans. I 

believe the list should prove my point to most of my readers. Let us start with the information 

that must be provided by potential lenders to a consumer interested in taking out a mortgage: 

                                                           
36 Although the issue of consumer irrationality would remain. Even so, it seems to me, it would represent an 
important step forward in consumer protection. 
37 KRONMAN, A., “Mistake, Disclosure and the Law of Contract”, The Journal of Legal Studies, vol. 7, nº 1, 1978, 
pp. 1-34 
38 THE MAZA GAZMURI, I. , "THE TECHNICAL INFORMATION SUCH AS CONSUMER PROTECTION: MORTGAGE LOANS 
HOW DO REGULATORY A PARADOX? UNPUBLISHED IN PRESS WITH DAYS OF CIVIL LAW. 
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The supplier shall include in any listing of mortgage credit the following 
information: 

In the header of the text, which will be entitled "Listing of Mortgage Credit", will 
be included: 

1) Name of the consumer or owner providing the quote; 

2) Date of the quote and its period of validity; 

3) SERNAC seal, if applicable; and 

4) Equivalent of the annual charge. 

Then, in a first section, which will be entitled "Main Product", will be included: 

1) Liquid Amount of mortgage loan; 

2) Term of the mortgage credit; 

3) Value of the dividend; 

4) Total Cost of the mortgage credit; 

5) Equivalent of the annual charge. 

In this section should explain the modality of the mortgage and the type of interest 
rate that applies. 

A separate table within this section shall include: 

1) Gross Total of the loan; and 

2) Additional guarantees associated with the mortgage, if any exist. 

In a second section, which will be entitled "Costs associated with the granting of 
mortgage credit", will be included: 

1) Appraisal fees; 

2) Fees for the study of titles and drafting the contract; 

3) Notary rights or an estimate if special convention pricing is not issued; 

4) An estimate of the Conservation Rights of the Real Estate; and 

5) Taxes. 

In a third section, which will be entitled "Insurance associated with the mortgage 
and expenses or charges for goods or services voluntarily contracted," will be 
included: 

1) Insurance associated with the Mortgage Credit; 

2) Cost of the total premium and the monthly value of the mortgage insurance; 

3) Associated, simultaneous, additional, special, or related Product or Service; 

4) Essential Features of the associated, simultaneous, additional, special, or 
related product or service; 

5) Periodic Cost of the associated, simultaneous, additional, special, or related 
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product or service; 

6) Cost of the total premium of the associated, simultaneous, additional, special, 
or related product or service, if any; and 

7) Identity of the insurance company that offers the coverage and the 
intermediary, if any. 

In the case of insurance associated with the mortgage credit, the coverage 
amounts must be indicated. 

In a fourth section, which will be entitled "Prepayment Conditions," will be 
included: 

1) The commission for advance payment or prepayment; and 

2) Notification period for advance payment or prepayment. 

In a fifth section, which will be entitled "Late Payment Costs," will be included: 

1) Moratorium interest; and 

2) Collection fees. 
 

Now let us suppose that the consumer decides to take out the loan. The minimum 

specifications that mortgage contracts must contain are the following: 

1) A detailed breakdown of all sums of money that account for the actual value of the 
Mortgage Credit contracted, even those operating expenses, associated mortgage 
insurance, and expenses or charges for goods or services voluntarily contracted in 
conjunction or associated with the mortgage and, if they exist, the collection exemptions 
that correspond to promotions or incentives for use of the mortgage or of associated, 
simultaneous, additional, special, or related products or services. 

2) The grounds that will give rise to advance termination of the contract by the provider, 
the reasonable notice period in which termination will become effective and the means 
by which the consumer will be informed. 

For the purposes of this regulation, reasonable notice period is that which allows the 
provider to unilaterally terminate the contract without jeopardizing legal actions to 
collect the balance of the mortgage and that, in any case, may not be less than fifteen 
calendar days beginning from the date when payment of an installment became 
delinquent or from the date the consumer was informed of the termination of the 
contract by the physical media or technology referred to in the contract, excepting cases 
in which the debtor has declared bankruptcy. 

3) The duration of the contract of mortgage lending and the grounds, if any, that might 
give rise to advance termination by the consumer’s will, including respective notice 
periods and any cost for termination or full or partial Advance Payment that the 
consumer must assume. 

In any case, the consumer shall have the right to voluntarily terminate the mortgage 
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agreement in advance upon condition of completely extinguishing all obligations to the 
provider that emanate from the mortgage and, where applicable, the obligations of the 
related simultaneous, additional, special or specific products or services that the 
consumer chooses to terminate, including the termination fees or advance payment 
conditions determined by law or in the respective contract. 

4) In the event that the Mortgage Credit is contracted together with other products or 
services simultaneously, or that the Mortgage Credit involves contracting other related 
products or services, the respective contracts must in addition be subscribed and an 
annex inserted to identify each of the contracted products or services, clearly stipulating 
which are required by law and which are voluntary, each of which must be expressly 
and separately approved by the consumer by signature on the same document. 

5) If the institution has a customer service department that attends to consumer inquiries 
and complaints the requirements and procedures for access to these services must be 
included in annex. 

6) Whether a valid SERNAC seal is or is not applied in accordance with the provisions 
of Article 55 of the Consumer Protection Act. 

7) The existence of mandates issued under the contract or as a result of it, their aims and 
the mechanisms through which account for its management will be made to the 
consumer. 

8) If the contract is for a mortgage loan with a variable interest rate, or through issuing 
letters of credit, or other charges, fees, costs or fees provided for in this Regulation, 
their amounts, periodicity and indexing mechanisms must be clearly specified. 

Indexing mechanisms that the provider may include in the contract must be objective 
and directly verifiable by the consumer, such as changes in the consumer price index or 
CPI; the Unidad de Fomento or UF39; the index average value or IVP; the value of the 
exchange rates determined in accordance with the special legislation in force; and the 
index or indexes that will replace in the future the index or indexes mentioned above, 
determined by special law or by a competent authority in accordance with its functions 
and legal powers.  

The provider shall communicate to the consumer adjustments which are applicable to 
the opportunity provided for in the mortgage contracts with, at least, thirty working days 
in advance of their entry into force. 

Also, the provider must notify the consumer the termination of any offer, promotion or 
discount of the contracted Mortgage Loan at least thirty working days in advance of the 
date on which the new values will apply without the offer, promotion or discount. 

9) The Moratorium interest rate in case of non-compliance and the system for 
calculating the costs of judicial collection of unpaid mortgage loans, including the fees 
that apply, and the modalities and procedures for the collection.  

The consumer will also be informed that such modalities and procedures of judicial 

                                                           
39 The Unidad de Fomento is the inflation-linked unit that is adjusted daily and used in most types of contracts in 
Chile. 
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collection can be changed annually in the case of mortgage loans whose term of 
payment exceeds one year, in terms that are no more burdensome or costly for 
consumers nor discriminates among consumers, and such changes will be 
communicated a minimum notice of two payment periods in advance. 

The actions of extra-judicial collection services may not include sending the consumer 
documents that appear to be court orders; communication to third parties outside the 
contractual obligation of the delinquency; visits or telephone calls to the abode of the 
debtor at times or days and hours not those declared work days by the article 59 of the 
Code of Civil Procedure, and abstain from, in general, behavior that affects the privacy 
of the home, normal coexistence of its members, or the employment of the debtor. 
 

This is the information that the consumer must read and understand. Only those who do will be 

able to distinguish good contracts from bad ones. The problem is that all the literature available – 

and we should probably add the personal experience of those reading this paper who did not read 

the above to the end40 – shows that the consumers will not read or will not understand this 

information and, in addition, it has been pointed out, which I find particularly persuasive, that, 

even people who understand the terms do not necessarily act rationally in response to them. So, 

then, how can it be said that consumers will discriminate between good and bad contracts given 

adequate information? 

 If it turns out that the assumptions on which public disclosure requirements are erected 

are, in general, false, then it is also false that such requirements substantively improve the 

contractual position of consumers. 

 Yet, very likely, the problem is not exclusively that the situation of the consumer does 

not improve (which reminds us of the famous formula taken from di Lampedusa’s novel and 

Visconti’s film The Leopard: to change everything so that nothing changes).  The situation of the 

legislator could be even worse, similar to the appalling situation Saul of Tarsus confronts when 

acknowledging original sin, as related in Romans 7:19 :7:19: "For the good that I want, I do not 

                                                           
40 Including the translator of this paper (note of the translator). And the author (note of the author) 
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do, but I practice the very evil that I do not want," or, in more secular terms , to what Cass 

Sunstein has called a "regulatory paradox."41 

8. From decision-making to commutativeness 

When it comes to contracts by adhesion, inequality can be predicated upon both the power of 

negotiation and the terms of the contract. The fact that it is the provider who unilaterally sets out 

the terms of the contract allows it to establish an imbalance in the terms of the contract. The 

connection between power of negotiation and contract terms, however, means that our effort 

should not focus on improving the consumer’s capacity for decision-making, but rather on 

directly improving the content of the contract. 

 I believe that part of the regulatory problem of insisting on attempting to improve the 

consumer decision-making is that it is like Marcos Polo’s observation with respect to the 

unicorns or that of Juan de Matienzo regarding the Castilian sheep in Peru: we cannot rid 

ourselves of the idea of the contract as agreement and, of interest to us here, even when 

no negotiation occurs we still conceive of these agreements as contracts in all respects. 

 This, however, with regards most contracts of adhesion, is absolutely illusory and when 

we attempt to achieve contractual fairness in contracts of adhesion, usually through the 

imposition of disclosure requirements, any progress made is, in the best case, largely irrelevant 

and generally unsuccessful and, in the worst of cases, we end up partially contributing to what 

we originally wanted to avoid. 

                                                           
41 SUNSTEIN, C., “Paradoxes of the Regulatory State”, en University of Chicago Law Review, vol. 57 (1990). The 
reason for the regulatory paradox - that is to say, situations in which regulation favors the result that you wish to 
avoid - is that if certain clauses whose validity before the law could be controversial because of their possible 
abusive nature are considered lawful when and if the consumer is informed of them and, at the same time, if we 
assume that consumers do not read contracts, what happens is that the abusive nature of such clauses – unbeknownst 
to the consumer – can no longer be debated, because the fact of disclosing them legitimated them. 
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 In this way, in the case of inequality in bargaining power we should proceed, in some 

sense, in the same way as Wittgenstein with his famous philosophical proposition 6.54 of 

the Tractatus. That is to say, mutatis mutandis, once we have understood the function of this 

inequality, we must rid ourselves of the temptation of trying to level it to correct the inequalities 

between providers and consumers. We must throw away the ladder after climbing it.  

 Or, perhaps, I exaggerate. For, up to now, I have only discussed disclosure requirements, 

but they, of course, only constitute one device to improve the bargaining power of consumers in 

the sense in that I have understood it here. Margaret Jane RADIN has referred to others;42 yet 

my impression is that two of the three she proposes (‘reputation and consumer 

pushback’ and ‘automated filters’) only work with electronic contracts of adhesion and 

particularly demanding requirements must be met for them to function. The third seems the most 

promising: non-governmental certification agencies or seals of approval. However, as the author 

herself notes, the risk of compromised independence for this type of agency is great. 

 For this reason, at least with respect to a large part of the problem, it seems we must cast 

away the ladder and give up on improving the bargaining position of consumers. 

 This means we must turn back and look straight at equality in terms of the content of the 

contract, without coming at it through negotiating power. To put it another way: it means 

understanding that rhinos are not unicorns, that llamas are not sheep, and that we should not treat 

lions as if they were cats. In the end, it means, then, not treating contracts of adhesion as 

contracts at all – ‘de-contractualizing,’ not ‘re-contractualizing’ them. 

                                                           
42 RADIN (n. 5) pp. 189-197. 
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 This is a movement, let us put it this way, from an approach based on aspects of 

procedural justice related to the manner by which agreement is reached, to one focusing on 

substantive issues of justice in terms of the content of the agreement.43  Therefore, in the case of 

contracts of adhesion, we should flip the famous phrase of Alfred Fouillée, “qui dit contractuel 

dit juste,” and affirm that only he who speaks fairly speaks contractually. 

9. Two pending matters 

It would not be intellectually honest, however, to pretend originality where there is none. In at 

least the civil law world, a strong tendency to displace consumer protection from ensuring 

fair conditions for decision-making toward greater commutation of contracts’ contents has 

existed for decades. Still, I believe two issues deserve mention in this regard. 

 The first is that, for a while now, directives imposing public disclosure requirements in 

Europe have begun to proliferate44 and I suspect that such proliferation carries with it a risk of 

decreased levels of consumer protection. The reason is akin to the principle of volenti non fit 

injuria. Why should we consider unfair clauses that consumers, in full awareness – perfectly 

capable people, after all – have accepted? Is it not more liberally virtuous – does it not take more 

seriously the competency of consumers – to allow her or him to make their own decision? The 

answer is, of course, no. Yet as long as understanding the true processes of consumer decision-

making eludes us, the argument will remain very tempting, and I believe that Law 20,555 which 

amended the Chilean Consumer Protection Act is a good example of this. 

                                                           
43 On the idea of procedural justice and substantive justice, see SANDEL. M., Liberalism and the Limits of Justice, 
Cambridge UNiversity Press, Cambridge, 1982, p. 106. 
44 See n… 
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 The second matter concerns the way greater equality in the terms of such contracts – or, 

if you like, greater commutativeness – should be achieved. Even if we accept that, in general, 

attempts to level bargaining power are not very effective – in terms of consumer protection – and 

that we must concentrate effort on ensuring that the contents of contracts are fair, that does not 

necessarily mean that we agree on how that goal should be achieved. After all, remedies can 

sometimes do more damage than the illness that they are meant to treat.   

9. An empirical question? 

Before developing one last question, a small detour might be warranted. Correcting the disparity 

between parties with respect to the substance of contracts ultimately means striving for 

commutative justice. It is what James GORDLEY has called "equality in exchange." 45 Now a 

good question might ask what metric best measures such equality. And what is absolutely clear is 

that they cannot be the manifest preferences of any of the parties – because that is precisely what 

we want to avoid. The metric, then, must be external to the parties. Even if some variation of 

what we understand as market value is acceptable46 as the metric, as it seems to be for GORDLEY, 

in our case that value would have to represent what the parties would have negotiated if both had 

perfect knowledge of the terms of the contract. Moreover, the institutional question remains: who 

determines the market value? Or, more to the point here, who determines what parts of contracts 

are commutable? 

 In general, at least in continental law, that is the role, on one side, of the legislators, 

through the definition of abusive clause (for example, Directive 93/13/EEC) and lists of 

                                                           
45 GORDLEY, J., “Equality in Exchange”, en California Law Review, vol. 69, 1981, pp. 1588-1656. See, also 
ZIMMERMANN, R., The Law of Obligations, Roman Foundations of the Civilian Tradition, Juta & Co., Cape Town, 
1992, pp. 265-266. 

46 Id., pp.1609-1617. 
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suspicious or directly abusive terms47 and, of course, of the judges who must be aware of alleged 

infractions by providers. Together with the ex-post control of the judges (i.e., checks that are 

activated after the contracts enter the market), it is also possible to recognize ex-

ante controls (i.e., conditions contracts must meet before they enter the market) that fall to 

administrative agencies.48 

 Therefore, in fact, many aspects of contracts are already imposed, either by the 

legislature, by administrative agencies, or by judges.49 Be it regarding the legislator, the 

administrative agencies, or judges, I believe we can generally apply to all three of these actors 

the observation of Clayton Gillette about one type of ex-ante control:  the institutional 

competence of the agencies that carry it out.50  

 However certain we are that the market does not adequately protect consumers from 

unfair clauses in contracts of adhesion, it is another thing altogether to accept, just like that, that 

the intervention of these three institutional actors would improve things. After all, from the fact 

                                                           
47 This is not the case in the United States where preference is shown for market solutions. See RADIN (n. 5) pp. 227-
230.  
48 I have developed this in greater detail in DE LA MAZA GAZMURI, I., “El control de las cláusulas abusivas y la letra 
g”. Revista Chilena de Derecho Privado, Fernando Fueyo Laneri Nº 3, 2004, pp.  35-68. 
49 Regarding skepticism of judicial control in that judges do not correctly understand the functioning of markets, see 
BAIRD, D., “The Boilerplate Puzzle”, en BEN-SHAHAR, O., Boilerplate. The Foundation of Market Contracts, 
Cambridge University Press, Cambridge, 2007, pp. 131-144.  
50 GILLETE, C., “Pre-Approved Contract for Internet Commerce”, en Houston Law Review, vol 42,  2005, pp. 1000-
1005. An example of the institutional capacity of the ex-ante controls of administrative bodies in the field is found in 
the Chilean case of a contract that defined terms of use of a credit card operated by a retail company (Cencosud).  
Before release to the market, the issuer of the credit card requested review of the contract by the Superintendency of 
Banks and Financial Institutions. The Superintendent did not make any comments. The validity of the contract was 
subsequently debated in court. The Supreme Court held that it contained abusive clauses and issued a ruling that 
sentenced the company to return undue charges to consumers. It represents, by far, the largest amount that, in 
Chile’s history, the courts have ordered a provider to pay. The judgment is available 
at http://www.elmostrador.cl/media/2013/04/Fallo-Suprema-Cencosud.pdf (visited 03/07/ 2015).  Discussion of the 
participation of the Superintendency can be found in the ninth consideration of the opinion. 

http://www.elmostrador.cl/media/2013/04/Fallo-Suprema-Cencosud.pdf
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that the market works despite being fraught with imperfections it does not follow that the three 

institutional actors function perfectly. Craswell has put it eloquently: 

…The appropriate comparison here (as in so many other areas) is not between an 
imperfect market and a perfectly functioning legal system. Instead, the relevant 
comparison is between an admittedly imperfect market, on the one hand; and an 
admittedly imperfect legal system, on the other.51 
 

By my reading, at least, this comment can be interpreted more neutrally than, in all 

likelihood, CRASWELL himself would (i.e., from a position very skeptical of the intrusion of the 

State in markets).  It can be understood a certain way in order to problematize the displacement 

of the focus on equality from fair decision-making rules to the commutation of unfair clauses 

(although, it must be said, what interests CRASWELL is efficiency, not equality). 

 To conclude that we must worry less, in general, about unequal bargaining power and 

focus instead on equality in contracts’ terms solves one problem (that of inequality with respect 

to negotiating power) but opens up another (related to equality as reflected in the terms of the 

contract). 

 It is therefore difficult to know, a priori at least, whether intervention by any of these 

three agents does or does not generate greater commutation in contracts because, while true that 

providers often introduce unfair terms, it is perfectly possible, at least in theory, that the lack of 

institutional competence – and, I might add, the risk of regulator capture in some cases – of the 

three institutional actors would lead to a significant number of false positives (i.e., clauses which 

in reality do not alter the commutativeness of the contract yet are considered abusive) as well as 

false negatives (i.e., clauses that do alter commutativeness yet are not considered abusive). 

                                                           
51 CRASWELL (n. 17) p. 97. 
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This is not – at least it is not intended to be – a call for the State to draw back efforts to 

prohibit unfair terms in contracts. My goal is much more modest, less ideological, and more 

academic. To date we possess a great number of ideas regarding contracts of adhesion but we 

find ourselves in a situation where what is now needed is more solid empirical information. To 

put it in a somewhat restricted manner that, however, I believe captures the question: 

determining who is in a better position, the provider or a court of justice, to establish which 

terms of contracts by adhesion adequately ensure commutation is, in large part, an empirical 

endeavor. This is the direction that, to a large degree, future research on contracts of adhesion 

and abusive clauses should take. 


